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Cost of Living NO CHANGE. The Consumer Price Index remained un- 
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changed at 114.6 between January and February, 1955—down 
just 0.1 per cent from December, 1955. Although prices of 
most classes of consumer goods and services rose, the decline 
in food prices by 0.4 per cent was enough to counterbalance 
the increases. 

The February index was 0.3 per cent higher than a year 


earlier. 
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DOWN. The total civilian labor force for February, 1956, is 
down slightly from last month to 65,491,000. Unemployment 
has risen to 2,914,000—4.4 per cent of the civilian labor force 
The number of insured unemployed in February, 1956, is 
estimated at 1,649,000. Temporary layoffs have decreased since 
last month, however. 
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DOWN. The industrial production index was down slightly, 
but remained the same as last month, 143 (seasonally adjusted, 
1947-1949=100). The index remained steady, not reflecting 
durable manufactures’ continued dip or minerals’ increase. 
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Manufacturing NO CHANGE. The average workweek of factory production 
workers remained the same in January as in February, 1956— 
Wages and 40.6—usual for this time of year. Durable and nondurable 
Hours manufacturing remained unchanged. 
The average hourly earnings of production workers was 
eight cents more an hour than a year ago and is the same as 
last month, $1.93. The weekly earnings in February, 1956, 
were $78.36, the same as in January. 
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Construction NO CHANGE. During January, 1956, there continued to be 
a lowering residential outlay, but it did not cause a decline in 
the rate of total construction (seasonally adjusted). Contract 
awards and applications for FHA and VA financing continued 
to increase, more than seasonally, for the second month. 
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Personal UP. An increase in labor income accounted for most of the 
$3.3 billion increase from October to January in personal in- 

Income come. January, 1956 personal income was $312.5 billion (season- 
ally adjusted annual rate). Disposable personal income rose about 
$4.6 billion (seasonally adjusted annual rate) between the third and 
fourth quarters of 1955. Consumption expenditures increased 
$1.5 billion, at the rate of 7 per cent of disposable income— 
more than in the third quarter. 
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National UP. National income rose about $5.5 billion (seasonally ad- 
justed annual rate) between the third and fourth quarters of 

income 1955. Employee compensation accounted for most of this 
increase. Total national income for the fourth quarter of 
1955 equaled $331.2 billion, by estimate. 


UP. The middle of March saw stock prices reach new highs. 
On Dow-Jones, industrials rose from 462 in mid-January to 
500 in mid-March, after a steady increase from the mid-Febru- 
ary low of 466. Most industries are well over the last month 
of last year, which closed at a high of 488.4. 


Stock prices on the SEC composite index stood at 346.2 
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Consumer DOWN. Consumer credit in January, 1956, declined nearly 


$700 million, due mainly to seasonal reductions in noninstallment 
Credit and installment credit. Consumer installment credit outstanding 
at the end of January, 1956, amounted to $27,724 billion, down 
slightly from last month, but $5,288 billion ahead of a year 


earlier. 


Corporate UP. Corporate profits before taxes increased between the 


Profi third and fourth quarters of 1955 by $1.5 billion and by $0.2 
rofits billion after taxes, according to preliminary estimates of the 


Council of Economic Advisers. 


Dividend payments rose $1.2 billion in the fourth quarter. 


Strikes DOWN. About 250 strikes idled 85,000 workers in January, 
1956. This was well below the postwar high for the month, 
but above that of last year for the same period. All stoppages 
in effect during January resulted in about 2 million man-days 
of idleness for 190,000 workers striking, as compared with 
400,000 man-days and 80,000 workers in January, 1955 

Half the January, 1956 idleness was accounted for by the 
Westinghouse stoppage, which began in October, 1955 No 
strikes involving 10,000 or more workers began this month 
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Comment on 
Current Labor 
Problems 








An Analysis 


of the Contract Bar Doctrine 


By BENJAMIN B. NAUMOFF 


HE PASSAGE of the National 
Relations Act in 1935* (commonly re- 
ferred to as the Wagner Act) had as one 
of its intent to provide a 
medium for employees in businesses affect- 
ing commerce within the meaning of the act 


Labor 
purposes the 


to freely express their choice for a bargain- 
ing representative. At the same time, one 
of the stated purposes of the act, and often 
repeated since, is the encouragement it gives 
to avoidance of industrial conflict by pro- 
viding not only a means for the establish- 
ment of collective bargaining, but also the 
impetus to create stability in the bargaining 
relationship, once begun 

While it is true that the election process, 
in the form of the representation proceed- 
ing under the aegis of the National Labor 
Relations Board, gave and is still giving to 
countless thousands of individuals in the 
country an opportunity to exercise the fran- 
chise (heretofore not experienced and, hence, 
a lesson in the meaning of a vote), it is also 
to be borne in mind that this was a stat- 
utory privilege, not a constitutional right. 
The Board, by statutory grant, was given 
the authority in the exercise of its expertise 
to implement the privilege and at the same 
time to adopt certain rules, regulations and 
declarations of administrative policy which 


and serious 


and 


would take 
consideration to 
the organization and operation of industry; 
to the organization of employees into labor 
organizations; to the community of interest 


into account 


tradition 


give 
practice in 


in employee relationships; and to the history 
and scope of collective bargaining in an 
industry. The amendments to the NLRA 
in 1947? (commonly referred to as the Taft- 
Hartley Act) did not essentially change the 
posture or the authority of the 
this respect.” 


Joard in 


There is thus posed for the Board a dif- 
ficulty in drawing a balance line between 
two conflicting concepts embodied in the 
act—the encouragement of collective bar- 
gaining with a view to the establishment of 
stability in bargaining relationships and the 
freedom of employees to select a bargaining 
representative of their own choosing. To 
square what appeared to be irreconcilable 
concepts, the Board adopted what has come 
to be known as its “contract bar doctrine.” 
Simply put, the doctrine is that a collective 
bargaining agreement between an employer 
and a labor organization may preclude 
or bar a determination of representatives, 
upon petition of another labor organization 
or individual, for a reasonable period. Stated 
in terms of the reverse side of the coin, 





1 49 Stat. 136. 
2 Pub. L. 101, 80th Cong. 
* Sec. 9(c), NLRA as amended, 1947. 
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employees are entitled to change or dispose 
of their collective bargaining representative, 
if they so desire, at reasonable intervals. 

The apparent simplicity of the doctrine is 
somewhat deceptive, as will be seen from 
the mass of decisional policy which has been 
created with the passage of time. It is obvi- 
ous that the doctrine, so vital a part of our 
labor relations problems, could not, in the 
nature of things, remain static. Our indus- 
trial society is constantly undergoing change: 
Businesses may be centralized or decen- 
tralized; plants may be contracted or ex- 
panded; relationships between the employer 
and the collective bargaining agent may 
in some aspects of our industrial economy 
produce a cooperative effort to eliminate 
chaotic tendencies, which requires time ; growth 
of industry or unionization may have its 
impact upon the freedom or opportunity of 
employees to vary or change a bargaining 
relationship. 

What is dealt with here is the application 
of the doctrine where the status of an estab- 
lished bargaining representative is chal- 
lenged upon the petition of a rival labor 
organization or individual in which the claim 
is made that a question concerning repre- 
sentation exists among employees in an 
appropriate unit. 


Initial Application of Doctrine 
Under Wagner Act 


The application of the contract bar doc- 
trine, while nearly as old as the act itself, 
had its origins, not with the Board, but 
rather as a result of contentions made by 
the parties to the collective bargaining 
agreement. For example, in the first case 
in which the contract bar issue was decided 
(New England Transportation Company, 1 
NLRB 130 (1936)), the contention was raised 
that statements of wage rates and working 
conditions, prepared by the company and 
signed by some but not all the employees 
with benefits going only to those who signed, 
constituted valid contracts. The Board 
directed an election on the theory that the 
documents did not constitute a bar to an 


election, but refused specifically to pass 
upon their validity. Shortly thereafter, in 
Black Diamond Steamship Corporation, 2 
NLRB 241 (1936), a contract was held not 
to be a bar to a rival petition, where it 
was entered into with knowledge that the 
was also claiming majority 


rival union 


status. 

These early cases, and those which fol- 
lowed during the period from 1936 to 1939, 
may be nondeclaratory 
decisional doctrine; that is to that in 
none of them was there a declaration by the 
Board as to what, in its opinion, would 
constitute a valid contract This is 
understandable in view of the situation then 
existing in our relations. The 
stitutionality of the act being 
in the courts, and it was not judicially ap- 
proved by the United States Supreme Court 
until 1937. Moreover, while there is no 
necessity to belabor the point in the context 
of this discussion, the Board was confronted 
with the problem of evaluating agreements 
which on their face purported to be genuine 
collective bargaining agreements but which, 
in fact, were unilaterally prepared and en- 
forced by the employer or were made with 
“labor organizations” which were the crea- 
tures of the employer or which did not in 


characterized as 
say, 
bar. 


con- 
tested 


labor 
was 


fact represent an uncoerced majority of the 
employees. Similarly, documents were pre 
sented to the Board, as defenses to a peti 
tion, which were either individual contracts 
of hire or mere declarations of company 
policy, not subject to negotiation 
were struck down but in none of the cases 
declaration by the 
future 


These 
was there a positive 
3oard to serve as a guidepost for 
policy. Notwithstanding the negative ap- 
proach as indicated above, the decisions are 
historic. They form by clear inference an 
important part of the Board’s contract bar 
doctrine and are still largely adhered to 
While it is true that in early 1938 the 
Board made its first finding of contract bar 
(Superior Electrical Products Company, 6 
NLRB 19), that decision and sub- 
sequent to it in which it 
that the Board 
terms not of the agreement but of the con 


others 
was cited indicate 
was deciding the issue in 
duct of the employees prior to its execution, 
and that unit considerations played a part 
as well. 





4 Federal Knitting Mills, 3 NLRB 257 (1937) 
contract not a bar where contracting union, in 
prior unfair labor practice case found to have 
been illegally assisted; American-West African 
Line, Inc., 4 NLRB 1086 (1938), contract no bar 
where executed while representation petition 
pending before the Board; Metro-Goldwyn Mayer 
Studios, 7 NLRB 662 (1938), contract not a bar 


198 


where it had been in existence for some time, 
one year already hvaing expired; Seiss Manu- 
facturing Company, 7 NLRB 481 (1938), where 
orally extended; Northrop Corporation, 3 NLRB 
228 (1937), contract with a union for its mem- 
bers only not a bar; Sound Timber Company, 
8 NLRB 844, contract not a bar where union has 
ceased to function. 
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In 1939, the Board enunciated its first 
positive contract bar rules. In National 
Sugar Refining Company, 10 NLRB 1410, it 
held that a one-year contract was not of 
unreasonable duration and hence not con- 
trary to the policies of the act. Here, the 
Board had to balance the conflicting equities 
in national labor policy previously referred 
to: that of permitting the exercise of choice 
of a bargaining representative as against 
that of maintenance of stability in 
relations for a reasonable period of time. 


labor 


The step was significant, though somewhat 
cautious Its acceptance was to give to 
the Board, in some degree at least, public 
approval of its use of discretion and expert- 
ness in creating a framework for duration 
of collective bargaining arrangements. 

The “one-year rule” was not 
was amply demonstrated two years later. 
The Board realized that it should not im- 
pose an arbitrary rule on segments of in- 
dustry which had already developed maturity 
in labor relations. Hence, in Owens-Illinois 
Pacific Coast Company, 36 NLRB 990 (1941 7 
it said it would hold contracts for a two- 
year term to be a bar if they were customary 
in or typical of the industry involved. This 
was done in the face of a showing that a 
considerable number of the employees in- 
volved actually desired the petitioner to 
represent them. The problem was 
than academic. Its determination was to 
have an impact upon good-faith bargain- 
ing with a union which represented a ma- 
jority when the agreement signed. 
Moreover, it was designed to encourage 
and maintain staljlity in labor relations at 
a time when the nation was facing 
the greatest perils in its history. Finally, 
that stability was being enhanced by ma- 
turity and the realization that legitimate, 


static, as 


more 


was 


one of 


uncoerced bargaining was taking place to 
a larger degree than at any time since the 
passage of the act. 

As offshoots, however, it should be noted 
that the Board kept a watchful eye on 
custom in the industry, as it demonstrated 
in Uxbridge Worsted Company, Inc., 60 
NLRB 1395 (1945) (where it held that it 
would consider evidence that a two-year 
contract ran counter to the well-established 
custom in the industry), and in A. S. Abell 
Company, 62 NLRB 1414 (1945) (where a 
three-year contract was held not to be a 
bar after one year in the absence of proof 
that such contracts were the custom in the 


industry). By the same token, the Board, 
taking into consideration the fact that the 
first transitional period in collective bargain- 
ing under the control of the act was passing 
and that stability for a longer period did 
not unreasonably encroach on freedom of 
choice, held in one of its last decisions under 
the Wagner Act that contracts for a two- 
year period constituted a bar to a rival peti- 
tion.” This principle is still followed by the 
Board. 


Current Contract Bar Policy 
of the Board 


Collective bargaining 
established, may be and often are subject 
to changes in our industrial society, internal 
policies of management and labor, tech- 
nological advances, outside influence or 
peril. In this framework of our 
the Board was confronted with and had to 


relationships, once 


economy, 


adapt itself to these changes and was re 
quired to create a body of decisional doc- 
trine on having to do not only 
with duration of the agreement, but with 
its renewal; with the ability of the incumbent 
union to adequately represent the employees; 
with the impact of disaffection or 
within the contract-holding union; with plant 
merger, absorption, expansion or contrac- 
tion; with opening of new units, etc. The 
Board, in the exercise of its authority under 
the statute, established administrative policy 
The policy was not, in the 


contracts 


schism 


or doctrine. 
nature of things, tied to common law con- 
cepts of contract law, nor was it ever in- 
tended that it should be. The policy in its 
several aspects will be dealt with below, but 
suffice it to say for the moment that it has 
essentially stood the test of time and ex- 
perience, notwithstanding the changes and 
developments in our industrial society and 
the fact that it deals with so volatile a field 
as labor relations. 

We turn now to the contract bar doctrine as 
currently interpreted by the Board. To 
begin with, the validity of a collective bar- 
gaining agreement in a representation case 
is presumed. The presumption is, of course, 
rebuttable by direct evidence of illegality 
in the agreement itself. Certain general 
rules have evolved over the years which 
the Board has adopted as policy in holding 
that contracts are not a bar to a representa- 
tion petition. may be listed as 
follows: 


These 


(1) An oral agreement existed.’ 








5’ Reed Roller Bit Company, 72 NLRB 927. 
* Hiectro Metallurgical Company, 72 NLRB 


* Bicor, Inc., 44 NLRB 1035. 





(2) The term of the contract was unrea- 
sonable, that is, more than two 
normal situation.® 


years in a 


(3) There are no substantive provisions 
in the contract fixing terms and conditions 
of employment, and the contract is a recog 
nition agreement only.’ 


(4) The contract was executed after the 
filing of a valid petition.” 


(5) The contract was one for members 
only and did not provide for exclusive 
representation of all the employees in an 


appropriate unit.” 


(6) The contracting union had ceased to 
function or schism had developed within it.” 


(7) The contract contained an illegal union 
security clause, namely, one which by its 
language exceeded the permissive limits of 
Section 8(a)(3) of the act.” 


(8) The contract covered an inappropriate 
unit in contravention of a prior Board de- 
termination or Board policy.” 

Similarly, collective bargaining agreements 
executed under the following circumstances 
do constitute a bar to a petition and no 
question concerning representation exists: 


(1) a recognition agreement or informal 
document which incorporates by reference 
a complete agreement covering substantive 
terms and conditions; ™ 

(2) an otherwise valid agreement where 
no provision exists in the contract requiring 
ratification by the employees or the signature 
of a union official prior to its effectiveness; ™ 

(3) an agreement which recognizes the 
union so long as it continues to be desig- 
nated as the bargaining agent for the em- 
ployees; " 

(4) where the contracting union has com 
mitted itself during the term of the contract 
to refrain from organizing or representing 


4 a - 18 
employees not covered in the agreement. 





®§ Case cited at footnote 5. 

® Duplex Printing Press Company, 53 NLRB 
503; cf. Nash-Kelvinator Corporation, 110 NLRB, 
No. 62. 

%” Fifth Avenue Shoe Corporation, 69 NLRB 
400. 

11 Crucible Steel Casting Company, 909 NLRB 
1843: Pittsburgh Plate Glass Company, 111 
NLRB 1210. 

2 Olive and Myers Manufacturing Company, 
29 NLRB 650; Fruehauf Trailer Company, 85 
NLRB 1509. 

%C. Hager and Sons 
Company, 80 NLRB 163. 

4 Continental Can Company, 91 NLRB 500; 
Wilford Auto Sales, Inc., 106 NLRB 1396: cf. 
American Dyewood Company, 99 NLRB 78, in 
which the Board held that the inclusion of 
guards comprising only a small segment of the 
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Hinge Manufacturing 


At the 


relat mship, once 


collective bargain 
established, may be 
entitled to additional protection or inhibited 
under statutory or administrative authority 
of the Board. In this connection, the 
confronted 


same time, the 
ing 


soard 


has been with the following 


problems 


{1) establishing a cutoff date for the 


timely filing of rival representation petitions; 
the 


provision ina 


with 
renewal 


(2) dealing 
automatic 


significance of an 


contract; 
(3) the effect to be 
extensions or 


given to premature 


renewals of agreements, re 


gardless of modification; 


(4) the impact of Section 8(d) of the 
as amended; 
(5) the extent to which a Board cer- 


tification should be implemented; 
(6) within the 


tracting union leading to schism, expulsion, 


internal dissention con 


defunctness or mere change in designation; 


(7) the impact that maturity and stability 
in labor relations upon the 
ness of the duration of the contract; 


has reasonable- 
(8) the validity of the agreement depend- 
ent upon the validity of its union security 
provision under Section 8(a)(3) of the act; 
(9) 


constituting a 


conduct of the contracting union as 


breach of contract: 
(10) 
change in ownership of the contracting em- 


ployer " 


merger, absorption, expansion or 


(11) employer’s bargaining history on a 
single or multiemployer unit basis 


These are dealt with below. 


Timeliness of petition in relation to con- 
tract.—The Board found it 
order to encourage parties to collective bar- 
gaining 


necessary, 1n 


agreements to negotiate renewals 


(Continued on page 224) 


over-all unit did not leave the contract open 
to attack with respect to the production and 
maintenance unit, and Nash-Kelvinator Corpora- 
tion, 107 NLRB 644, where the Board held such 
a contract not a bar on a petition for a unit 
consigned to guards only 

% Phelps Dodge Corporation, 93 NLRB 
Spartan Aircrajt Company, 98 NLRB 73. 

% Lewittes and Sons, 96 NLRB 775; Filtration 
Engineers, Inc., 983 NLRB 1210; American Broad- 
casting Company, 114 NLRB, No. 2 

1% General Electric Company, 99 NLRB 155 

% Briggs Indiana Corporation, 63 NLRB 1270 
ef. Standard Lime and Stone Company, 74 NLRB 
893, in which the Board held that mere exclu- 
sion of employees from the coverage clause of 
the contract is not tantamount to a commitment 
not to represent such employees and hence the 
contract does not operate as a bar. 
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Conformity in Unemployment 
Compensation Insurance Litigation 


By EDDY S. FELDMAN 


The issue of conformity can arise in a given case in at least two ways: 


administratively and in litigation. 


The differences which have been found 


to exist between state law and administration and federal law and adminis- 


tration seem always to have been worked out in an extremely cooperative 


manner. 


A S IS WELL KNOWN, the unemploy- 
ment insurance contributions which an 
employer pays to a state are a credit against 
a federal excise tax of 3 per cent of his 
total addition, the 
employer may credit against this federal 
tax the difference between his actual con- 
tributions to the state and, for all practical 


taxable payroll.’ In 


This paper examines, rather, the issue as it arises in litigation. 


purposes, 2.7 per cent of his taxable pay- 
roll.2 However, total credits allowed to a 
taxpayer under the Federal Unemployment 
Tax Act* cannot exceed 90 per cent of the 
tax against which such credit is allowable.‘ 

The employer-taxpayer will be allowed 
these credits only if the Secretary of Labor 
certifies to the Secretary of the Treasury 





‘Internal Revenue Code (hereinafter cited as 
“Code"’), Sec. 3302(a)(1). Before the 1954 
amendments to the Internal Revenue Code, this 
was Sec. 1601(a). The federal tax was held to 
be constitutional in Steward Machine Company 
v. Davis, 301 U. S. 548, 57 S. Ct. 883 (1937). 

2Code Sec. 3302(b), formerly Sec. 1601(b): 
‘In addition to the credit allowed under sub- 
section (a), a taxpayer may credit against the 
tax imposed by section 3301 [1600] for any tax- 
able year an amount equal to the amount, 
if any, by which the contributions required to 
be paid by him with respect to the taxable year 
were less than the contributions such taxpayer 
would have been required to pay if throughout 
the taxabie year he had been subject under such 
State law to the highest rate applied thereunder 
in the taxable year to any person having in- 


Unemployment Compensation 


dividuals in his employ, or to a rate of 2.7 per 
cent, whichever rate is lower.’’ However, this 
“additional” credit is allowed the taxpayer only 
if the Secretary of Labor finds and certifies that 
the reduced rates of contributions to the state 
were ailowable with respect to a taxable year in 
accordance with certain standards designed to 
protect the various unemployment insurance 
funds (Code Sec. 3303). 

* Code Ch. 23. State unemployment compen- 
sation insurance statutes adopted pursuant to 
these tax credit features of the federal law are 
not invalid. See Carmichael v. Southern Coal 
é& Coke Company, 301 U. S. 495, 57 S. Ct. 868 
(1937). 

* Code Sec. 3302(c) (1). 
Sec. 1601(c)(1). 


The former section was 
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at the end of each taxable year that the 
state law contains certain provisions set out 
in the federal law which are designed to 
effectuate stability of administration and 
avoid interference with the right of labor 
to bargain collectively.” Should the Secre- 


state law no 
that it 
with 


that the 
provisions o1 
substantially 


tary of Labor find 
longer contains these 
has failed to comply 
them, and if his finding has become effec- 
tive, he cannot certify the state.” 

these 


The penalties for failing to meet 


requirements, that is, “nonconformity,” can 


be quite expensive to employers, and may 


even endanger the unemployment insurance 
benefits to the employees in any given state. 
Not only would the above tax credits not 


be allowed,’ but funds which are paid by 


the federal government to the states to help 





5 Code Sec. 330(a)(5)(A). Sec. 3304(a) reads 

“The Secretary of Labor shall approve any 
State law submitted to him, within 30 days of 
such submission, which he finds provides that— 

**(1) all compensation is to be paid through 
public employment offices or such other agencies 
as the Secretary of Labor may approve; 

“*(2) no compensation shall be payable with 
respect to any day of unemployment occurring 
within 2 years after the first day of the first 
period with respect to which contributions are 
required; 

**(3) all money received in the unemployment 
fund shall (except for refunds of sums errone- 
ously paid into such fund and except for refunds 
paid in accordance with the provisions of sec- 
tion 3305(b)) immediately upon such receipt be 
paid over to the Secretary to the credit of the 
Unemployment Trust Fund established by sec- 
tion 904 of the Social Security Act (49 Stat. 640; 
52 Stat. 1104, 1105; 42 U. S. C. 1104); 

(4) all money withdrawn from the unem- 
ployment fund of the State shall be used solely 
in the payment of unemployment compensation, 
exclusive of expenses of administration, and for 
refunds of sums erroneously paid into such fund 
and refunds paid in accordance with the provi- 
sions of section 3305(b); except that— 

“(A) an amount equal to the amount of em- 
ployee payments into the unemployment fund 
of a State may be used in the payment of cash 
benefits to individuals with respect to their dis- 
ability, exclusive of expenses of administration; 
and 

““(B) the amounts specified by section 903(c) 
(2) of the Social Security Act may, subject to 
the conditions prescribed in such section, be 
used for expenses incurred by the State for ad- 
ministration of its unemployment compensation 
law and public employment offices; 

*“*(5) compensation shall not be denied in such 
State to any otherwise eligible individual for 
refusing to accept new work under any of the 
following conditions: 

**(A) if the position offered is vacant due di- 
rectly to a strike, lockout, or other labor dis- 
pute; 

“(B) if the wages, hours, or other conditions 
of the work offered are substantially less fa- 
vorable to the individual than those prevailing 
for similar work in the locality; 

““(C) if as a condition of being employed the 
individual would be required to join a company 
union or to resign from or refrain from joining 
any bona fide labor organization; 

“*(6) all the rights, privileges, or immunities 
conferred by such law or by acts done pursuant 
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thereto shall exist subject to the power of the 
legislature to amend or repeal such law at any 
time.”’ 

®* Code Sec. 3304(c). The former section was 
Sec. 1603(c). The section now reads as follows 

“On December 31 of each taxable year the 
Secretary of Labor shall certify to the Secretary 
{of the Treasury! each State whose law he has 
previously approved, except that he shall not 
certify any State which, after reasonable notice 
and epportunity for hearing to the State agency 
the Secretary of Labor finds has amended its 
iaw so that it no longer contains the provisions 
specified in subsection (a) or has with respect 
to such taxable year failed to comply substan 
tially with any such provision and such finding 
has become effective. Such finding shall become 
effective on the 90th day after the governor of 
the State has been notified thereof, unless the 
State has before such 90th day so amended its 
law that it will comply substantially with the 
Secretary of Labor's interpretation of the pro 
vision of subsection (a), in which event such 
finding shall not become effective No find- 
ing of a failure to comply substantially with the 
provision in State law specified in paragraph 
(5) of subsection (a) shall be based on an appli 
cation or interpretation of State law with re- 
spect to which further administrative or judicial 
review is provided for under the laws of the 
State."’ 

While the Secretary of Labor was reviewing 
the administrative rulings in the principal case 
of this article, Congress enacted Sec. 405(a) (the 
so-called Knowland Amendment) of the Social 
Security Act Amendments of 1950, which amend- 
ed Code Sec. 1603(c}, by striking out the phrase 
“changed its law’’ in the first sentence and 
inserting in lieu thereof ‘‘amended its’ law 
and by inserting in the first sentence, after the 
words ‘‘substantially within such provision,"’ 
the remainder of the sentence and the two fol- 
lowing sentences. That amendment was effec- 
tive as of August 28, 1950. See U. S. Code 
Congressional Service, S8lst Congress, Second 
Session, 1950, p. 3513. 

*Code Sec. 3301(a)(1). To guard against 
these eventualities, however, California, for ex- 
ample, has adopted a precautionary and protec- 
tive device which would end the payment by 
employers of any contributions to the state and 
end the payment of any unemployment compen- 
sation benefits (California Unemployment Insur- 
ance Code, Sec. 101) 

“This part is a part of a national plan of un- 
employment reserves and social security and is 
enacted for the purpose of assisting in the sta- 
bilization of employment conditions. The impo- 
sition of the tax herein imposed upon California 
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finance the unemployment insurance pro- 
grams would not be forthcoming.* 


FACTUAL SITUATION 


The State of California, in order to com- 
ply with the requirements of the federal 
law, adopted an appropriate statute which 
includes the following provisions: 

“Notwithstanding any other provisions of 
this division, no work or employment shall 
be deemed suitable and benefits shall not be 
denied to any otherwise eligible and quali- 
fied individual for refusing new work under 


any of the following conditions: (a) If the 


position offered is vacant due directly to 
a strike, 


lockout, or other labor dispute 


, 

In two cases, each involving a group of 
claimants seeking unemployment insurance 
benefits, the California Unemployment In- 
surance Appeals Board denied such benefits 
under the following circumstances: ’ 


oa > “is . - ‘ > > 1 > 
The claimants, as union members,” worked 


bargaining contracts en- 


their 


under collective 


tered into between respective unions 
and an employers association, The Pacific 
American Shipowners Association,” which 
represented nearly all the steamship com- 


panies operating out of San Francisco 
These agreements included provisions for 
preferential hiring, and all union members 
were to be hired through union hiring halls 
in the operatiom of which the employers had 
no part. 

Employers placed orders for workers with 
the unions by telephone and indicated the 
number of men wanted, the required ratings 


or qualifications, and the time and place 


to report for work. In order to be eligible 
for work a member had to be registered 
with his union. Upon registration, a printed 
card called a “shipping card” was issued to 
the member, giving the exact time of regis- 
tration and a number to 
Regular attendance at union meetings was 
a requisite of maintaining active registra- 
tion. The dispatcher each hour of each 
working day announced to those present in 
the hall the jobs that were open and the 
qualifications for the vacant positions. A 
member could, if he so desired, present his 
shipping card by way of application for 
the announced opening. If the dispatcher 
found him qualified to fill the position and 
if his registration were the oldest one in 
point of time, he would be issued an assign- 
ment card designating the vessel to which 
report. Under the collective 
bargaining agreements it was permissible 
for a seaman to continue in employment for 


each registrant. 


he was to 


one employer for an indefinite period if it 
was mutually agreeable, but in most cases 
employment with a single company did not 
exiend beyond one voyages. A 
registrant was privileged to refuse three 
offers of work. If he refused a fourth offer, 
his current registration was forfeited and 
he would be required to reregister. All 
registrants were required to reregister every 
45 days. Nonunion personnel were per- 
mitted to register at the hiring hall and 
if no union man was available for an open 
position, a nonunion man would be assigned 
by the dispatcher to the proper ship. 


or two 


The collective bargaining agreements be- 
tween the unions and the association ex- 
pired on June 15, 1948. Negotiations to 
amend the agreements had begun prior to 
this date and continued until September 1, 





(Footnote 7 continued) 

industry alone, without a corresponding tax 
being imposed upon all industry in the United 
States, would, by the corresponding penalty 
upon California industry, defeat the very pur- 
poses of this law as set forth in this article. 
Therefore when existing federal legislation 
which provides for a tax upon the payment of 
wages by employers in this State, against which 
all or any part of the employer contributions 
required under this part may be credited is re- 
pealed, amended, interpreted, affected or other- 
wise changed in such manner that no portion 
of such contributions may be thus credited, then 
upon the date of such change, the provisions of 
this part requiring employer contributions and 
providing for payment of unemployment com- 
pensation benefits shall cease to be operative and 
any assets in the Unemployment Fund or Un- 
employment Administration Fund shall in the 
discretion of the State Treasurer be held in 
the then existing depositaries or otherwise in 
the State Treasury. In the case of the Unem- 
ployment Administration Fund, such money may 
thereafter be dealt with by the State Treasurer 


Unemployment Compensation 


pursuant to the conditions of the grant thereof 
to the State by the United States Government or 
agency thereof.”’ 

But this throws out the baby with the bath, 
for the system of unemployment compensation 
is effectively destroyed. 

5’ 42 USC Secs. 501-503. 

* California Unemployment Compensation Code 
Sec. 1259(a). This was formerly Sec. 13(b)(1) 
of the California Unemployment Insurance Act. 
In 1953 the California Legislature codified the 
then-existing unemployment insurance statutes 
(Stats. 1953, Ch. 308, p. 1457, effective January 
1, 1954). 

” The two proceedings were eventually con- 
solidated for purposes of appeal. 

"The claimants in one group were members 
of the Marine Firemen, Oilers, Watertenders & 
Wipers Union; the claimants in the other group 
were members of the National Union of Marine 
Cooks and Stewards. 

2% The Pacific American Shipowners Associa- 
tion was subsequently succeeded by the Pacific 
Maritime Association. 
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1948. Between June 15 and September 1, 
although the contracts had expired, the em- 
ployers continued to place orders with the 
hiring halls and the unions continued to 
dispatch their members in fulfillment of 
such orders so that the provisions of the col- 
lective bargaining agreements were observed 
although the contracts had expired. This was 
done pursuant to an injunction issued by the 
United States District Court under the provi- 
sions of the Taft-Hartley Act. At the coriclu- 
sion of the statutory 80-day “cooling-off 
period,” the final offers of both sides were re- 
jected, and the unions established picket lines at 
the various piers where vessels of the em- 
ployers were docked. One union voted not 
to work without a contract, and the other 
union, while not calling a strike under the 
procedures outlined in its constitution, never- 
theless referred to the situation as a “strike.” 
The union officials expressed the view that 
“we can’t work without a contract.” 
Members of the employers association 
did not place any orders for union men 
during the period September 2 to December 
2, 1948, and when any of their vessels 
docked at ports in the United States, the 
union members refused to continue their 
work. Ultimately (December 2, 1948) a 
new agreement was reached by the dis- 
putants and the work stoppage ended. 
The claimants in these cases had for the 
most part left their vessels at varying times 
before September 2 because of illness or for 
other reasons which apparently had nothing 
to do with the trade dispute itself. For 
example, one claimant had left his vessel 
in order to obtain medical care at the 
Marine Hospital, while had left 
“because the chief engineer didn’t like him 


another 


and didn’t want him on the vessel.” ” On 
the other hand, it appeared that they had 
adopted the trade their own. 
Thus, the claimant who left his ship to get 
medical care helped around the hiring hall 
during the strike and the other claimant 
performed picket duty during the whole 
period of the strike.” 

As was noted before, the California Un- 
employment Insurance Appeals Board de- 
nied benefits, and appeals were taken to the 
superior court,” which affirmed the rulings 
of the board. The California District Court 
of Appeal subsequently sustained these rul- 


dispute as 


ings,” reasoning as follows 

The California statute provides and did 
provide at the time the dispute arose: “An 
individual is not benefits for 
unemployment, and no shall be 
payable to him under any of the following 
conditions: (a) If he left his work because 
of a trade dispute and for the period that 
he continues out of work by reason of the 
fact that the trade dispute is still in active 
progress in the establishment in which he 
was employed.” This was Section 56(a) of 
the California Unemployment Insurance Act.” 

Under the above hiring-halls 
appeared that the employees had bargained 
away their right to seek work from or to 
negotiate with individual employers, and 
that the individual employers had bargained 
away their right to negotiate with individual 
employees. Each 
though technically out of work, was held 


eligible for 
benefits 


System it 


registered member, al- 


to have had a contract right to his propor- 
“Under 


such circumstances, it is settled by prior 


tional share of all work available. 


[18] 


decisions, that all registered members have 


such a group attachment to all available 





1% Appellants’ opening brief in the district 
court of appeal, Barber v. California Employ- 
ment Stabilization Commission, CCH Unemploy- 
ment Insurance Reports, Cal. { 8749, 130 Cal. 
App. (2d) 7, 11, 13, 278 Pac. (2d) 762 (December 
30, 1954). 

“4 Reply brief for the respondents in the dis- 
trict court of appeal, Barber v. California Em- 
ployment Stabilization Commission, cited at 
footnote 13, at pp. 23 and following. 

% Under the California Code of Civil 
dure, Sec, 1094.5. 

% Barber v. California Employment Stabiliza- 
tion Commission, cited at footnote 13; hearing 
denied by the California Supreme Court, Febru- 
ary 24, 1955; Justice Carter was of the opinion 
that the petition should have been granted. 

1” Now Sec. 1272 of the California Unemploy- 
ment Insurance Code. It has not been changed 
in any substantial way. 

% Such as Matson Terminals, Inc. v. California 
Employment Commission, 24 Cal. (2d) 695, 151 
Pac. (2d) 202; American-Hawaiian Steamship 
Company v. California Employment Commis- 
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Proce- 


sion, 24 Cal. (2d) 716, 151 Pac. (2d) 213; and 


W. R. Grace 4 Company v. California Employ- 
ment Commission, 24 Cal. (2d) 720, 151 Pac. (2d) 
215 (all decided on August 18, 1944). In Matson, 
longshoremen reported to a hiring hall jointly 
maintained by the union and the employers 
association through a joint labor relations com- 
mittee. Employers requested men from a dis- 
patcher who although selected by the union was 
an employee of the committee The arrange- 
ment forbade employees’ working for the same 
employer for any length of time, nor might they 
look for work with individual employers. It was 
held that ‘‘a registered longshoreman . . has 
more than an expectancy [in his job]; his right 
to work is more secure than that of the ordinary 
employee, for he has a legally enforceable right 
whereby the group is entitled to first call on the 
work and each longshoreman is entitled to his 
share. . If there is work to be done the em- 
ployers cannot refuse it to him."’ (24 Cal. (2d) 
695, 706, 151 Pac. (2d) 202, 208.) In American- 
Hawaiian Steamship Company, checkers were 
dispatched to jobs and hired in a manner similar 
to that in the case of longshoremen in Matson. 
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An educated and vigorous American 
public opinion must support policies 
on the part of the United States 
government to make its membership 
in the United Nations effective. 
—George Meany 





work that when a strike is called, and a 
work stoppage results, it must be held that 
each registered member ‘left his work’ be- 
cause of the trade dispute, and is therefore 
disqualified from receiving benefits under 
Section 56(a).” ™ 

Furthermore, the court held that Section 
13(b)(1) of the California Unemployment 
Insurance Act,” which provides that an in- 
dividual otherwise eligible may not be de- 
nied benefits for refusing to work if the 
position offered is vacant due directly to 
a strike, lockout or labor dispute, was not 
applicable here. This was a point the court 
was compelled to decide because the claim- 
ants had urged that since they were unem- 
ployed on September 2, the work on the 
ships, if any, thereafter was “new work,” 
and they could not be disqualified if they 
refused to accept such new work since it 
was made available because of a labor dis- 
pute. But the court held that while an 
employee could not be denied benefits be- 
cause he refused to become a strike breaker, 
this rule did not apply to the work in these 
claimants’ last places of employment, for 
this was not “new work” as to them.” 

The claimants devoted 
their argument in their appeal to the con- 


a great deal of 


tention that if these two sections of the 
California law were allowed to remain as 
interpreted by the Unemployment Insur- 
ance Appeals Board and the superior court, 
California would be “out of conformity” 
with the Federal Unemployment Tax Act, 
and the state would reap all the drastic 
consequences of that condition. The claim- 
ants argued that the trial court’s (superior 
court) interpretation of “new work” was 
erroneous, since it would have the effect of 
penalizing all workers belonging to a par- 
ticular union or all workers who are regu- 
larly employed by a particular employer. 
According to the claimants, the effect of 
this ruling would be such that workers 
would be said to have a group attachment 
to their employers and any work for their 
employers or any other employers in the 
industry to which they might be said to be 
attached would be “their work” and not 
“new work.”* This was declared to be 
contrary to federal requirements. 

The district court of appeal, apparently 
impressed with this argument, did permit 
the record to be augmented to include 
various documents relating to a hearing held 
by the Secretary of Labor in Washington, 
D. C., in December, 1949, to determine 
whether California law was in conformity 
with the federal law on the matter of “new 
work.” This hearing had arisen from the 
Unemployment Insurance Appeals Board’s 
denial of benefits to other strikers in the 
same trade dispute. 
court was of the opinion that such evidence 
was relevant to the issue of interpreting 
California law, it finaily decided that there 
was “no lack of conformity in determining 


However, while the 





”% Barber v. California Employment Stabiliza- 
tion Commission, cited at footnote 13, at p. 15. 


The court was careful to declare that union 
membership alone is not sufficient to disqualify 
a claimant from receiving benefits. 

*” See footnote 9. 

2 Stated in another way, the claimants de- 
clared that by being unemployed prior to Sep- 
tember 2 (the beginning day of the strike) they 
had not left their work. But the court, by rul- 
ing that they were ‘‘attached’’ to their work by 
virtue of an agreement which gave claimants a 
reasonable expectancy of receiving the struck 
work (although based only on a probability), 
compelled itself to find further that they had 
left their work. In addition, since this was 
claimants’ work, if they were offered the work 
by the employers it was not such new work as 
they could refuse to accept without fear of los- 
ing benefits. 

2 Appellants’ petition for hearing in the Su- 
preme Court ef California, Barber v. California 
Employment Stabilization Commission, cited at 
footnote 13, at pp. 28-29 (February 7, 1955). 
They cited Davis v. Hix, CCH Unemployment 
Insurance Reports, W. Va. { 8136, 84 S. E. (2d) 


Unemployment Compensation 


404 (1954), where the court refused to disqualify 
claimants who were members of the United 
Mine Workers of America but whose employ- 
ment had terminated prior to a work stoppage 
by the union even though they indicated they 
would not have worked if they had been offered 
employment at the struck mines “The only 
relationship between these petitioners and the 
striking employees was mutual membership in 
a labor organization, the United Mine Workers 
of America. . [To hold petitioners ineligible 
for benefits] would be virtually to disqualify 
all members of unions who happened to be un- 
employed, for reasons in no way connected with 
a strike, while such strike was in progress at 
any mine or plant where employment might be 
available to them by an employer whose em- 
ployees were members of the same trade union 
to which they belonged. Such a construction 
would result in the peremptory disqualification 
of all union members, whereas, under similar 
circumstances, an individual who was not a 
member of a union would not be disqualified. 
We do not believe that such a discrimination 
was intended by the Legislature when Code, 
21A-6-4, was passed by that body and became 
the law of this State.’’ (P. 415.) 


205 





that one who has left his place of employ- 
ment because of a trade dispute is not en- 
titled to benefits.” * 

The claimants petitioned the Supreme 
Court of California for a writ of review, 
which was denied on February 24, 1955. 

The details of Barber v. California Em- 
ployment Stabilization Commission have been 
spread out here in some detail not so much 
because of the effect upon the benefits pay- 
able or not payabie to the particular claim- 
ants there, but, rather, because the case 
serves to illustrate what may be one ground 
of argument for a position, taken by the 
litigants, which will be put forth with more 
frequency and vigor in future litigation. 
The history of this case, together with the 
subsequent proceedings on the California 
law held by the Secretary of Labor, vividly 
demonstrates that this theory, when dili- 
gently pursued by a determined litigant, is 
not to be lightly dismissed by the other parties 


DISCUSSION 
Methods of Raising Conformity Issue 


Administratively—This “issue” of 
formity can arise in a given case in at least 
two ways: administratively and in litiga- 
tion. (From the administrative 
however, is excluded in this discussion a 
pursuing by a claimant of an unemployment 
insurance claim before an administrative 
body, as this is treated as a phase of liti- 
gation.) As we have seen, the federal 
authority seems to have the power to de- 
clare a state out of conformity when it 
finds that federal standards are not met. It 
exerts this power by refusing to certify the 
state law to the Secretary of the Treasury. 
Usually, negotiations and hearings with state 
authorities precede such a course of action. 


con- 


pre cess, 


Apparently, the differences which have 
been found to exist between state law and 
administration and federal law and admin- 
istration have never been too serious or, at 
least, they have always been worked out 
in an extremely cooperative manner. In- 
deed, it appears that in only one case have 
funds ever been withheld from a state for 
nonconformity.” The differences have ranged 
over a wide series of things: from proposed 


amendments to state experience rating for- 
mulas, salaries of certain state officials and 
interpretation of the labor disputes sections 
of the state statutes. 

The this 
do not contemplate a 
conformity issue in this setting. 


dimensions of paper, however, 
discussion of the 
Rather, 
we shall move to a discussion of the issue 
as it arises in litigation 

In litigation.—C onformity issue as basis for 
decision —The litigant, whether he be claim- 
ant, employer or administrative agency, may 
find it useful to 


formity in 


raise an issue of con- 
induce the tribunal 
to decide in his or its Presumably, 
the point that if the tri- 
bunal rules adversely to the proponent, the 
will be out of conformity with 
In opposition to this con 


order to 
favor 
raised would be 
state law 
the federal law 
tention the 
that this is not a 
proponent of the issue is not the 
party to raise it, that the 
raised at this stage of the proceedings, 
so on. While these are not 
lifically litigated issues in the 
employment 


declare 
that the 
proper 
cannot be 


opposing party might 


relevant issue, 
issue 
and 
pro- 
field of un- 
insurance, the 


the most 


compensation 


stage is now set for a substantial increase 
in opportunities for the courts to express 
themselves on these points 

Possibly not considering all the ramifica- 
tions of the issue, some lower courts have 
been inclined to allow a record to be built 
on the 


clear conception of the relevancy of 


issue of conformity without any 
such 
evidence. 

(1) Is the issue relevant? 

On this 


instance or on 


score, the tribunal (of the first 


review) may have several 


courses open to it: It may ignore the con- 
tention altogether; it may find conformity 
by virtue of the decision it makes or affirms; 
that 
conformity is irrelevant because the whole 
find 
deciding the 
may find that 
thus, upon 


it may rule evidence on the issue of 


matter is for the legislature; it may 
conformity is irrelevant to 
question before it; it con- 
lacking 
ground, reverse the tribunal below; it may 


formity is and this 
find that conformity is lacking but still not 
seek to place the state in what it regards 
as conformity. 





23 Barber v. California Employment Stabiliza- 
tion Commission, cited at footnote 13, at pp. 2: 
and 772-773. 

* Frank Traver De Vyver, ‘‘Federal Stand- 
ards for Unemployment Insurance,"’ 8 Vander- 
bilt Law Review 411, 421 (1955). When the 
federal authority in 1947 found the State of 
Minnesota out of conformity when it permitted 
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voluntary tax contributions to be used in com- 
puting reduced rates, Congress amended the 
Federal Unemployment Tax Act to permit vol- 
untary contributions to be used in the computa- 
tion of reduced contribution rates (Sec. 3303 
(d) of the Code, added by act of July 24, 1947, 
61 Stat. 416). 
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(a) To determine whether tribunals have 
been inclined to ignore the issue would be 
a difficult, and a not particularly inviting, 
task. would have to know when the 
issue raised in the pleadings, oral 
argument or briefs, and then compare these 
with the opinions accompanying the deci- 
sions. The paucity of discussion, on the 
other hand, may be due to failure of counsel 
to raise the issue. 


One 
was 


(b) Some courts, perhaps not having any 
desire to get involved in the intricacies * of 
the problem, have merely found that no 
inconsistency exists between federal stand- 
ards and local standards. Such a 
the Barber litigation, set out in detail above 
We observed, then, that the California Dis- 
trict Court of Appeal never got to the elabo- 
rately argued question of conformity on the 
matter of whether the claimants had ;re- 
fused “new work,” since the court decided 
that they had left what might be said was 
their “old” work because of a labor dispute 
and “certainly there is no lack of conformity 
in determining that who left his 
employment because of a trade dispute is 
not entitled to benefits.” * 


case 1S 


one has 


In Commonwealth v. Sun Ray Drug Com 
pany,” the Supreme Court of Pennsylvania 
denied the administrative agency’s conten- 
tion that the lower court’s interpretation of 
the method used by the employer to com- 
pute its experience rating would prevent the 
Insurance Law 


Pennsylvania Unemployment 


from being in conformity with federal stand- 





% These intricacies are well illustrated in 
Christgau v. Woodlawn Cemetery Association, 
208 Minn. 263, 293 N. W. 619 (1940). 

* Cited at footnote 13, at pp. 23 and 772. 
When the Supreme Court of Minnesota denied 
exemption from the unemployment compensa- 
tion insurance tax to a public cemetery cor- 
poration and found that the federal law required 
the same holding, it went on to note: 

‘‘The State of Minnesota adopted the Minne- 
sota unemployment compensation act on De- 
cember 24, 1936. The language in question 
is an exact copy of that in the federal social 
security act. The state act was adopted 
with a view to approval by the federal author- 
ities, which has been given, in order to obtain 
federal contributions of funds and other bene- 
fits. Where the state government, acting inde- 
pendently in its own sphere, copies a federal 
statute, the state act will be construed to have 
the same meaning as the federal act.’’ Christ- 
gau v. Woodlawn Cemetery Association, cited 
at foctnote 25, at pp. 276 and 625. 

27 360 Pa. 230, 61 Atl. (2d) 350 (1948). 

The Supreme Court of Wisconsin refused to 
exempt a cemetery company from its unemploy- 
ment insurance act: 

“It is evident that the purpose of the legisla- 
ture was to conform in this respect to the fed- 
eral act, and that the federal act was not 
intended to include cemetery companies as 


Unemployment Compensation 


ards. In holding that payment of contri- 
butions which were required “for at least 
four full calendar years” did not mean four 
consecutive years, it declared that the claim 
of nonconformity was without merit: 

“The [Pennsylvania] Act 
quired any base period as regards an em- 
ployer. If it be assumed that an employer’s 
account could have been charged six months 
after the involuntary unemployment of one 
of its employees had begun, the formula, 
nevertheless, 


has never re- 


reasonably reflected a rate 
based on experience with respect to unem- 
ployment and had a direct relation to unem- 
ployment risk during the three consecutive 
years immediately preceding the computa- 
tion date. 

“The plain words of the statute cannot 
be disregarded under the pretext of accom- 
plishing a given purpose Particu- 
larly is this true where, as here, the language 
is not equivocal and a literal application of 
the language will not the 
of the legisiation.” * 

(c) While the tribunal may 
dence on the issue of conformity, it may 
find that such evidence is irrelevant to its 
decision because the questions raised should 
be addressed to the legislature and not to 
the tribunal whose obligation is merely to 
interpret the law as it is written. In Em 
ployment Security Board v. Maryland Deliz 
erties, Inc to whether 
the employer should be permitted to retain 
the low experience rating of its predecessor. 


defeat purpose 


accept evi- 


*" a question arose as 


charitable corporations or corporations organ- 
ized for charitable purposes. .. . 

“‘Another circumstance that fortifies our con- 
clusion that it was the intent of the legislature 
to conform to the federal act is that to hold 
defendant exempt from the Wisconsin act would 
result in its having to pay the tax under the 
federal act without any benefit to its em- 
ployees.’’ Industrial Commission v. Woodlawn 
Cemetery Association, 232 Wis. 527, 533-534, 287 
N. W. 750, 753 (1939). 

28 Cited at footnote 27, at pp. 239 and 354. This 
decision was followed in Hansen v. lowa Em- 
ployment Security Commission, 239 Iowa 1139, 
34 N. W. (2d) 203 (1948). To the argument that 
the commission's point of view should be sus- 
tained and that otherwise Iowa employers 
would be denied additional credit allowances 
under the federal law, the court responded: 

“It is true the federal and state laws ‘ 
were intended as integral parts of a plan to alle- 
viate the iil effects of involuntary unemploy- 
ment. However, section 1602(a) .. . is an 
amendment which was not enacted by congress 
until 1939. Our state act was passed in 1936. 
Our state legislature could not have intended 
the act, in the absence of amendment by it, to 
conform to any future changes in the federal 
law congress might later see fit to adopt."’ 239 
Iowa 1139, 1143, 34 N. W. (2d) 203, 206. 

27 CCH Unemployment Insurance Reports, Md. 
§ 8134, 204 Md. 533, 105 Atl. (2d) 240 (1954). 
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The employer had been set up to take over 
the delivery functions of two large depart 
ment stores and was, in effect, the parcel 
delivery departments of those 
state administrative argued in part 
that if the Maryland statute was construed 


stores. Phe 
agency 
to allow the lower rating without any rela 
tion to the unemployment risk, such c: 
struction 
allowed to 
federal tax.” 

After out that the 
experience rating was tentative and subject 


“may jeopardize the tax set 


Maryland employees against 
pointing employee's 
to adjustment based on actual 


the court that no 
been made of any objection by any 


experience 
observed showing had 
federal 
authorities 

d credit 
that 
finding by the 
State law 


“Before a taxpayer could be dente 

for the 
would 

Federal authorities that under the 
the reduced bear ‘a 
relation to risk 
less than the three consecutive years imme 
diately preceding the computation date’ 
a, & £ A 9. $1602 
objection raised, we 


reduced rate, it would appear 


there have to be a 


does not direct 


rate 
unemployment 


not 


during 


Even if an 
think it would 
be a matter for the legislature to consider 
It is the function of the courts to construe 
the statute, in with the 
nized canons of and to give 
effect to the words used where the meaning 


were 


accordance 
construction, 


recog 


is plain. Fears that the statute as construed 
by us may bring forth objections from the 
taxing authorities of another jurisdiction 
could not justify a rewriting of the statute 
urder the guise of construing it. Nor could 
we properly speculate as to what the eco 
nomic effect might be upon the compensa 
tion fund.” (Page 242.) 

(4d) The tribunal take 


conformity, and conclude that no findings 


may evidence on 
with reference to conformity need be made 
at all, as the case may be decided on other 
grounds. 
said that the court did not reach any issue 


Thus in Barber, again, it could be 


of conformity as to the section of the law 
relating to an unacceptable offer of new 
work, since it ruled that the claimants had 
left their “old” work because of a 
dispute. It be recalled that the trial 
court had refused to permit the record to 
be expanded to take in evidence on inter- 
pretation of Section 13(b)(i) of the Cali- 
fornia statute relating to “new work” and 


trade 
will 


the issue of conformity, although the dis- 
trict court of appeal subsequently made 
them a part of the record by the augmen- 


* Case cited at footnote 13, at pp. 23 and 773. 
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is cise x se 


Chis Cf 


cinctly why it never got 


tation process explained suc 


issu¢ 
certainly there 
formity in determining 


trace 


his employment because of a 
is not entitled to benefits. Not 
iformity in the holding that undet 


is there any 
lack of cot 
the collective bargaining agreements und the 
hiring hall procedures all registered members 
| a group attachment to available 
| work. That 

since 1944 
The Secre 


to make such work their 


has been the California law certainl 
when the Matson case was decided 


] 1 


tarv of Labor has certified the California law 


as being in conformity with the Federal la 
each year since 1944 »ssibil 
of lack of contormity 
certain inte 
But for 


reach that 


rpretations 
reasons 
section in 
cause all appellants 
section 56(a) 

‘The 


the exhibits whi 


trial court 


part oft the record 
mentation process 
those documents n 
in interpreting the 
interpretation 1s a matter 


fact. The improper exclusion 


ments could not possibly have 


had 


they 


harmed ay 
been admitted 


not 


pellants, because, they 


would even 


and considered, sug 
gest that the interpretation 
contained in this opinion and based on the 
Matson 


Conceivably, too, the proponent may raise 


of section 56(a) 


0 


case 1S erroneous 


conformity in a matter over 


the issue of 
has no Say, 
detail, 


certain 


which the Secretary of Labor 


for, as we have already seen in some 


his authority arises only out of 
f the 
Act. The 
completely irrelevant, 


should be 


could 


specific sections Federal Unemploy 


ment Insurance issue would, of 


course, be and evi 
dence on this issue excluded 
that 


lacking if it ac 


(e) The tribunal determine 
conformity is or would be 
cepted a particular claim or defense, and if 
the 
then deny the particular claim or 
This might be an end of the matter. If the 
case were being heard in a judicial tribunal 
the 
and grant or deny benefits, 


it is hearing originally, it might 


case 


defense 


on appeal, the court could reverse 
tribunal below 
of course, if it found that to do otherwise 
would not be conductive to conformity. 
The situation might confront the 


reviewing body of the administrative agency 


same 
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With motor vehicle registrations 
doubled since World War Il—and a 
further sharp increase predicted for 
the next decade—the nation has de- 
veloped a serious shortage of prop- 
erly trained automotive mechanics. 

—Automobile Facts 





Thus, in a recent decision the California 
Unemployment Insurance Appeals Board 
was confronted with a ruling of the depart- 
ment of employment which relieved the 
employer's reserve account of charges un- 
der the following circumstances: The claim- 
ant May 31, 1953, left her work as 
a cook’s helper and had filed a claim for 
additional benefits on June 2. Although 
notified of this by the department of em- 
ployment, the employer did not protest, nor 
did he request a ruling as to his liability. 
3enefits were allowed, and one week’s bene- 
fits were paid out. Shortly thereafter, claim- 
ant returned to work for the employer, but 
left again on August 21, 1953. On 
August 24 she filed an additional claim for 
benefits. However, this time the employer 
protested. He protested not only the August 
24 claim, but also the June 2 claim. The 
department of employment then found that 
the claimant had left her work without 
good cause, disqualified her from benefits 
on both claims and her for the 
overpayment of $25 in June. The principal 
issue before the appeals board, which had 
removed the issue to itself, was whether the 
employer was entitled te relief of charges 
arising out of the first leaving. In finding 
that the department of employment was in 
error, the board found it necessary to in- 
vestigate the relationship of the California 
law as interpreted by the department and 
the federal law: 


had, on 


she 


assessed 


“It is evident from the foregoing federal 
statute and the administrative interpreta- 
tion thereof that the fundamental basis for 
non-charging of employers’ reserve ac- 
counts because of a disqualifying separa- 
tion from employment is that the employer's 
reserve account shall not bear 
bility for charges for benefits paid subse- 
quent to the termination of the employment 
by one of the disqualifying causes. On the 
other hand, it is equally apparent that if 


responsi- 


%* Maude Winston and Harvard House, BD 
6180, December 3, 1954, pp. 9-11. 

* 231 Iowa 889, 2 N. W. (2d) 262. The Su- 
preme Court of Tennessee would not remove 
working students from coverage where they had 
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the provisions of Section 39.1 of the Cali- 
fornia Act and Sections 1030 through 1032 
of the Unemployment Insurance Code be- 
tween January 1, 1952, and July 1, 1954, are 
to be interpreted in with the 
construction placed upon them by the De- 
partment of Employment, an employer's 
account will be relieved of charges not only 
with respect to benefits paid subsequent to 
the disqualifying Act, but also with respect 
to benefits paid prior thereto, irrespective of 
whether or not such beuefits bear any re- 
lationship to the employer’s experience with 
respect to unemployment risk. 


accordance 


“Tt is further evident that the non-charg- 
ing of benefits paid te a claimant prior to 
the occurrence of the disqualifying act can- 
not be justified under the Federal rating 
principle and would be directly contrary to 
the requirement of 26 U. S. C. A. 1602(a) 
(1) as interpreted by Section 3780 of the 
Bureau of Employment Security Employ- 
ment Manual. It, therefore, becomes apparent 
that the Department of Employment’s interpre- 
tation of 39.1 the California Act 
during the period under consideration can only 
be sustained if we are to start with the proposi 
tion that the California Legislature, in amend 
ing Section 39.1 of the Act, intended to enlarge 
upon the scope of relief to employers’ reserve 
accounts irrespective of whether the California 
legislation continued to conform with Federal 
legislation. We are unable to 
the stated proposition in the face os the oft 
repeated expressions of intention of the 
Legislature to the contrary . 

“Although it is true that neither the 1947 
nor the 1949 Sessions of the Legislature, in 
modifying the provisions of Section 39.1 of 
the Act, saw fit to make such changes con- 
tingent upon their prior approval by the 
Secretary of Labor, we do not think that 


Section of 


subscribe to 


any implication is permissible therefore that 
the Legislature intended to depart from 
well-accepted principles of merit-rating, o1 
set forth in the Federal legislation above 
quoted, nor to place the California Act out 
of conformity with such Federal legislation 
in this respect <bes 

(f) Finally, a court may find that the de- 
of its administrative and 
lower tribunals will not conform to fed- 
eral law, but still it will not reverse these 
decisions. In Equitable Life Insurance Com- 
pany v. lowa Security Commission,” the lowa 


cisions agencies 


Security Commission left in effect a regu- 


been excluded expressly by federal statute even 
though they are not expressly included under 
the state act (Wiley v. Harris, CCH Unemploy- 
ment Insurance Reports, Tenn. { 8108, 192 Tenn. 
65. 237 S. W. (2d) 555 (1951) 
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lation covering as an employee a carpenter 
who was an employee of a mortgagee of 
farm property and who did repair work on 
the premises of the mortgaged property. It 
did not change its regulation to conform to 
a subsequent Congressional amendment to 
the Social Security Act excluding such oc- 
cupations as “agricultural labor.” In sus- 
taining the decision of the agency holding 
the claimant to be covered, the Supreme 
Court of Iowa said: 

“Tt does not appear that the congressional 
amendments subsequent to the passage of 
the Iowa law may be said to have much 
bearing upon the previously expressed in- 
tent of the Iowa legislature. In this con- 
nection, the failure of the Iowa legislature, 
at its 1941 session, to amend the Iowa Act 
to conform to the congressional amend- 
ments of 1939, is entitled to some weight. 

“That the Iowa legislature 
mine what shall constitute 
subject to taxation without regard to exist- 
ing definitions or categories and that it is 
not required to conform in every respect 
to the national ideology upon the subject 
as expressed in the Acts of Congress, is well 


may deter 
employment 


settled. 

“And in the language of the trial court, 
approve, the court should not 
previously 


which we 
‘write into the 
statute the congressional enactment of 1939. 
If the court may do this, then as time goes 
on and the courts decide, future acts of 
Congress pertaining to this or other phases 
of the law will become part of state statute, 


existing Iowa 


% As in Barber v. California Employment Sta- 
bilization Commission, cited at footnote 13. 

* As in Employment Security Board v. Mary- 
land Deliveries, Inc., cited at footnote 29; Com- 
monwealth vw. Sun Ray Drug Company, cited at 
footnote 27. 

* The employers raised this contention as 
amici curiae in Maude Winston and Harvard 
House, cited at footnote 31. 

* Where the employer was exempted by ad- 
ministrative rulings under Title [IX of the fed- 
eral Social Security Act from payment of any 
tax thereunder because the services performed 
by its employees were performed in the employ 
of a nonprofit corporation, an exemption simi- 
larly granted under Section 7(k) of the Cal- 
ifornia Unemployment Insurance Act could not 
be revoked when the state agency claimed that 
the employer was not entitled to the state ex- 
emption until the federal exemption had been 
affirmed by a federal court of competent juris- 
diction: 

“The interesting question is suggested as to 
just how such a corporation could proceed to 
obtain such a decision of a federal court when 
it had already been exempted by administrative 
ruling and no controversy existed. In any event, 
the respondent has been thus exempted by fed- 
eral administrative rulings and many federal 
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You can’t have white labor and 
black labor and Irish labor and 
Italian labor—and still have labor. 
You have unity or you have nothing. 

—John L. Lewis 





with resultant further departure from the 
legislative enactment.’” 
(2) Who may raise the issue 
to liti 
yrmity 


Apparently anyone who is a party 


gation may raise the issue of conf 


the claimant or his representative, 
* or the employe: 


the ad 
minstrative agency . 

(3) When may an issue of conformity be 
raised? 

This question never seems to have been 
discussed by the courts, the issue presum 
ably having been raised in adequate time 
in all the cases in which it appeared for 
discussion.” 

Some might argue that the issue is not 
really a basis for reversing a case at all, 
but only is an argument for granting a 
review. If this is so, it that the 
issue can only rise upon an appeal from an 
hearing 


might be 
decision, and not at any 


adverse 
administrative tribunal nor 


before an 
trial de novo in a judicial review of the 


Conformity issue as basis for revier 

(1) Generally 

The 
may urge it upon an appellate tribunal for 


proponent of the conformity issue 


cases support those rulings in principle, al- 


though it is true that the respondent was not 
directly involved in those cases This should 
be sufficient to establish an exemption under 
section 7(k) of our act, at least until such time 
as the respondent becomes actually subject to a 
tax under title IX of the Social Security Act 
That this interpretation of section 7(k) ccon- 
forms to the intention and purpose of the Legis- 
lature in adopting it is very strongly indicated 
by section 2 of the act which, after stating the 
purposes of the act as a part of a national plan 
of unemployment reserves and social! security 
goes on to provide, in effect, that the contribu- 
tions required shall be collected only during 
times when similar contributions are required 
under federal legislation and against which the 
contributions under our act may be credited 
It seems apparent that during the times here in 
question the contributions which the appellant 
seeks to compel the respondent to pay could not 
have been credited against any similar federal 
taxes. It would seem to follow that under any 
view of the matter the respondent was exempt 
from the contributions here in question under 
section 7(k) of the act and the court correctly 
so held.”’ Scripps Memorial Hospital, Inc. v 
California Employment Commission, 24 Cal 
(2d) 669, 680, 151 Puc. (2d) 109, 115-116 (1944) 
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reversing the lower 


rather of 


the purpose not of 
tribunal, but 
of the decision 


securing a review 
Review would per- 
mit the higher tribunal so to interpret the 
law as applied to the facts before it as to 
bring the state law into conformity. 


below. 


In the petition for a writ of review to the 
Supreme Court of California in the Barber 
case, the claimants urged as a reason for 
granting the review the consequences 
to the State of California if the Secretary 
of Labor held the California law out of 
contormity. It would that the su- 
court was not being asked to make 
that the lower tribunals’ 
sions were not in conformity; rather it was 
asked to that the California 
law as written and applied to these facts 
required the payment of benefits. It 
not asked to make this decision because to 

ttherwise would take California out of 
was asked to do so because 


serious 


seem 
preme 
a finding deci 


being decide 


was 


contormity;: it 
the claimants’ view of the law required this 
Naturally, if the court 
rule it would also be taking 

danger of being held not in conformity. If 
held remained 


result would so 


care of the 


danger 
placed in the 
to make an 
rather, it 


i otherwise, the 


was not 


t 
Thus, the 


court 
f having analysis of 
two statutory 
asked to hold on the facts 
benefits should have been awarded. 
The 
demonstrate the 


tormity 


schemes; 


+ 


bef« re it 


Barber attempted to 
danger that a 
the Secretary ot 


claimants in 
noncon 
finding by | Labor 
might result from a failure to grant a re 
view and make a finding that benefits should 
been denied by referring to the 
findings in 1949 by the Secretary of Labor 
that the State of Washington law did not 
conform to federal standards. In that pro 
’s tribunal 


not have 


ceeding the Secretary of Labor’s 


considered a number of decisions of the 
Appeal Tribunai of the Employment Se 
curity Department of Washington State 
denying benefits to seamen involved in the 
same trade dispute as that involved in the 
California litigation. In addition, it 
sidered the Spokane Carpenters case™ 
December 28, 


con 
and 
some other 1949, 
the Secretary of Labor approved and adopted 
find- 
ings and conclusions of the hearing officer 
that “the State of Washington 
changed its law that it no longer contains 


cases. On 


as his decision certain recommended 


has so 


the provision specified in subsection (a) of 


* In re Spokane Carpenters, before the Appeal 
Tribunal, Employment Security Department of 
State of Washington, Dkt. No. A-15986 (Sep- 
tember 9, 1949). 


Unemployment Compensation 


Section 1603 of the Internal Revenue Code.” 
(Note that there finding that the 
state had failed to comply substantially with 
the provision of its law.) 


was no 


At this same time the conformity of the 
California to the federal 
According to the 


law of require- 
considered. 


Barber, 


ments 
claimants in 
showed that the California law 
from a finding of nonconformity only by 
assurances given by the California Attor- 
ney General and the Unemployment Insur- 
ance Appeals Board to the Secretary oi 
Labor that certain of its 
ing benefits to seamen involved in the 1949 
trade dispute did not reflect a 
correct view of the California law, and that 
they would not be relied upon as precede nts 
According to the claimants, the and 
there 
tinguishable from the decision of the 
of appeal in the Barber case 


was 
the record on appeal 


was saved 


decisions ™ deny 


maritime 


tacts 
decisions referred to are not dis 


court 


As we have seen, the claimants were not 


urging the dire results of a determination 


that California law is out of 
with the federal law as a reason for reversal 


contormiuty 


of the lower courts; they were arguing that 


which follow were 


would 
granting the reviex 


the consequences 
a compelling reason for 
which they sought. They 
tion 405(a) of the Social 

amendments of 1950 (the 
Amendment” set out at length 
6) now was an important reason for grant 


ing the review by the 


asserted that Sec 
Security Act 
“Knowland 
at tootnote 
writ of because 
court 


review 


supreme was the last step necessary 


before the could 


Secretary of 


question of conformity 
again be presented to the 
Labor. In the event review 
granted and the 
appeal was not reversed, then, according to 
the claimants, the applicable precedents in 
dicated that the finding of the Secretary of 
Labor would have to be that California is 
out of conformity with the federal law. 


was not 
court of 


such 
decision of the 


Therefore, concluded the claimants, it is 
the duty of the Supreme Court of California 
to review the case and, furthermore, so to 
interpret the California statute as to bring 
it into conformity with the federal statute 
in order to carry out the policy adopted by 
the California Section 2” 
of the act. 


Legislature in 


When these matters were pressed upon 
the Supreme Court of California in Barber, 
however, the court, as we have seen, refused 

* Such as In re Yust, California Unemploy- 
ment Insurance Appeals Board, BD 5462, Sep- 
tember 8, 1949. 

* Now Sec. 101 of the California Unemploy- 
ment Insurance Code 
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to accept the invitation to issue a writ of 
review.” By so doing, it accepted the judg- 
ment of the court below as the law of 
California.” 

(2) Some reasons for urging review 

(a) The Knowland Amendment 
adopted by the Congress at the time the 
Secretary of Labor had been considering the 
rulings by the administrators in Washing- 
ton and California. These rulings had not 
found their way into the yet, and 
great concern was expressed that it was 
unfair for the Secretary of Labor to 
the power to impose the penalties of non- 
conformity by his interpretations of rulings 
by officials who were not the supreme au- 
thority of their states. It was felt that 
such findings should follow only after the 
highest court of a state had expressed itself 
on the disputed situation. 


was 


courts 


have 


On the other hand, the legislature had a 
duty to adopt and retain a statute in con- 
formity with federal standards and it would 
not do, in order to allay review by the 
Secretary of Labor of administrative and 
lower judicial interpretations, to remove his 
power to review legislative changes im- 
mediately upon their being passed 

Therefore, the Congress aitered Section 
3304(c) by striking the words “changed its 
law” and inserting “amended its law.”® 
It also provided that the Secretary’s non- 
conformity findings could only be based on 
applications or interpretations of state law 
with respect to which all opportunity for 
review had been exhausted 

These emendations left the Secretary of 
Labor with the right to review legislative 


statutory changes as it presumably always 


“See appellants’ petition for a hearing in 
Supreme Court of California, pp. 32 and fol- 
lowing, Barber v. California Employment Stabi- 
lization Commision, cited at footnote 13. 

“Tt will be recalled that the district court of 
appeal did not decide that conformity could 
not be an issue of the litigation. It merely 
ruled that it found no nonconformity. In Cali- 
fornia, at least, it would appear that appellants 
can contend that the rulings sought to be upset 
render the California law out of conformity. 

‘2 Senator Herbert Lehman in the debate on 
this bill remarked, on this point: 

“As I understand the amendment, it would 
make certain procedural changes in connection 
with the consideration and determination of 
questions of conformity of State laws with the 
Federal Social Security Act by the Secretary of 
Labor. It would also provide that the only 
type of change in a State law which the Secre- 
tary could consider would be an amendment of 
the law by act of the State legislature .... 
Under the amendment of the Senator from Cali- 
fornia, the unemployment-compensation authori- 
ties of a State could interpret their unemploy- 
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had while 
his right to review administrative and judi 
cial rulings on 
labor standards 
cept as they have run through the 
gamut and finalized by the 
court 


been his right to do, removing 
arising out of the 


(3304(a)(5)) ex 


matters 

section 
judicial 
been highest 
of a state.* 

To the suggestion that the powers of the 
Secretary to hold the state from destroying 
gains made in maintaining a uniform and 
socially sound unemployment compensation 
scheme were being 
Knowland responded 

“The this 
limited and the changes it makes in existing 


emasculated, Senator 


scope of amendment is very 
law are more of a clarifying than of a sub- 
stantive nature. Even to 
(5) [3304(a)(5)] the Secretary 
his present authority to review State actions 
which have through the review 
process provided in State law 
changes do not deprive the Secretary of his 
authority to hold a state out of conformity 
with federal requirements. They merely in 
sure that the state appeal procedure will be 
completed and the state as such through its 
final authority would spoken before 
the Secretary acts 


paragraph 
retains all 


gone 
These 


have 
7+ 
With this legislative wording and history 
it cannot be said that appellants to higher 
right in urging 
review 


courts are not sound nor 
the conformity 
of the rulings 
sponse to this proposed 
that the 
predict who the Secretary of Labor will be, 
will 


a basis for 
Nor is it 


basis fc rT 


issue as 
below any re 
review 
court cannot 


to suggest higher 


let alone what he decide if and when 


the facts of a given dispute are presented 


to him in relation to his certifying the law 


ment-compensation law in a manner wholly at 
variance from the clear intent of the language 
of the law, and the Secretary of Labor would 
be powerless to raise any question of whether 
that law continues to conform with the require- 
ments laid down by the Congress. This would 
result, Mr. President, in a virtual abandonment 
by the Congress of any effort te assure uni- 
formity and consistency of administration of the 
Social Security Act through the States insofar 
as unemployment insurance is concerned.’’ 96 
Congressional Record 8886 (June 20, 1950). 

Of course, the proceedings with reference to 
the State of California evidently point up the 
error of this analysis. 

The reason for not extending the delay to 
subsecs,. 1 through 4 of Sec. 3304(a) of the In- 
ternal Revenue Code was that these provisions 
rarely give rise to appealable claims. See Sena- 
tor Knowland’s remarks at 96 Congressional 
Record 8782 (1950) 

“96 Congressional Record 8782 
the Congressional debate will be found at 96 
Congressional Record 8781-8785, 8883-8887, 12650, 
12652, 12657, 12659-12661, 12664-12666, 12669-12671. 
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. + » we are in an era in which big 
unionism is coming abreast of the 
big businesses with which it deals. 
And . it is perhaps more impor- 
tant than it has ever been that the 
status of the man at the machine, as 
an individual, should be given most 
careful attention. 

—tTheophil C. Kammholz 





The appellants are asking 
review of the below be- 
cause that is the last step before the Secre 
tary of Labor can act.” 

(b) The 

Indeed, not too much longer after the final 
decision in Barber, the Secretary of Labor 
held kearings in San Francisco on the ques- 
tion of whether or not the State of Cali- 
fornia had failed to comply substantially 
with requirements of Section 3304(a)(5) of 
the Internal Revenue Code.” 

The Bureau of Employment Security 
within the Department of Labor contended 
that Barber took the California law out of 
conformity because it denied benefits to 
claimants who were not working at the time 
a trade dispute developed between the 
maritime unions and the shipowners. It 
took the position that the jobs left vacant 
by the dispute were “new work” and that 
although neither had they been offered nor 
had they refused the vacated they 
were being denied the protection of Section 
3304(a)(5) of the Internal Revenue Code, 
which declares that no claimant shall be 
denied benefits because he has refused “new 


of a state.” 


merely for case 


conformity hearing in Barber 


jobs 


Cali- 
Commission, 


pp. 51-52, Barber v. 
Stabilization 


the supreme court, 
fornia Employment 
cited at footnote 13. 

* Of course, if the parties do not carry their 
appeals through the whole procedure, the rul- 
ings of the administrators and the lower courts 
will be the law for them, even if the rulings are 
quite obviously out of conformance. The fear 
that the claimants would be unable to pursue 
their remedies through the courts runs all 
through the expressed opposition to the Know- 
land Amendment. 

“On August 1-3, 1955, pursuant te a notice 
of hearing issued by the Secretary (20 Federal 
Register 4193 (as amended by 20 Federal Regis- 
ter 4664 and 20 Federai Register 5272)). 

“In the Matter of the Hearing to the Cali- 
fornia Department of Employment Pursuant to 
Section 3304(c) of the Internal Revenue Code, 
brief on behalf of the Bureau of Employment 
Security, pp. 11-12, August 12, 1955. 

The State of California contended that the 
Secretary of Labor should accept as a premise 
in his construction and application of Sec. 


Unemployment Compensation 


* As was suggested by respondents in their 
answer to appellants’ petition for a hearing in 


work” which is available as the result of a 
trade dispute. 

The fear of the bureau have 
been that union membership alone might 
serve to disqualify a claimant from benefits: 


seems to 


“If the view were adopted that work for 
any member of an employer could never 
be ‘new work’ for a registered union mem- 
ber, the concept of ‘new work’ would be- 
come so restricted that in any industry 
where a collective bargaining agreement 
between a union and a group of 
employers providing for a union shop, work 
for any employer in the group would never 
work’ for a union member if re- 
were made by and through the 
union. Thus, such a view would result in 
the automatic disqualification of unem- 
ployed individuals in an industry-wide dis- 
pute merely by virtue of their union mem- 
bership, and would, moreover, deny them 
the protection of all three parts of the labor 
They could, for ex- 


exists 


be ‘new 
ferrals 


standards provision. 
ample, be denied benefits even though they 
an offer of work at substandard 
wages or substandard conditions of work. 
Any such view, we believe, would under- 
mine the fundamental purpose of Section 
3304(a)(5).” * 

The hearing examiner found that Cali- 
fornia had complied substantially with fed- 
eral standards since the Secretary of Labor 
had certified the California law in the years 
subsequent to the Matson case as being in 
compliance, apparently on the theory that 
the federal standard can be satisfied under 
a group attachment concept. While it was 
true that he felt that in order for this con- 
cept of group attachment to justify denial 
of benefits, the workers must be denied the 


refused 


3304(a)(5)(A) of the Internal Revenue Code the 


interpretation of the highest court of California 
of a contract between California citizens made 
and performed in California under California 
law (brief of the State of California, p. 7). As 
the district court of appeal had held that each 
claimant clearly and specifically had a legally 
enforceable contract right (and contract obliga- 
tion) with respect to his share of the available 
werk and as he had left ‘“‘his work’’ due to a 
trade dispute (even though on the date of the 
strike each of the claimants was between as- 
signments and was not working for a particular 
employer or drawing wages from a particular 
employer), he was properly disqualified from 
benefits and the struck work could not be ‘“‘new 
work”’ as to him. 

The State of California also contended that 
it had complied substantially with the Code 
because so very few persons had been disquali- 
fied. Finally, it argued that the State of Wash- 
ington conformity decision was neither in point 
nor persuasive. Needless to say, the Bureau of 
Employment Security took an opposing view of 
these propositions. See the briefs and reply 
briefs of the parties. 
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right of continued employment with the 
same employer, the limited freedom to do 
so retained in Barber represented no more 
than an insubstantial failure to comply with 
federal standards. He recommended certifi 


cation of the California law.” 


Evaluation of Issue 
Raising the specter of 
not been the most successful 
winning unemployment compensation insu 
ance litigation. Jn only this 
article does it appear that a lower tribunal 


noncontormity has 


method of 
one case in 
has ever been reversed when the proponent 
raised this But this lack of 
should not be deceiving, for it would appear 
that conformity is an issue which has a real 


issue. success 


place in this kind of proceeding. 

At the outset it that the 
only person who is given, specifically, an 
authority to make findings of conformity or 
nonconformity is the United States Secr« 
tary of Labor.” He is the only party whose 
this diff 


may be granted 


decision in respect may lead to 

"On August 30, 1955. The hearing examiner 
was Mr. E. West Parkinson, who said, in part 

“In the light of continued certification of the 
California law following the Matson decision 
and the Secretary of Labor's subsequent deci- 
sion in the Washington case, it is my opinion 
that the Federal standard may be satisfied 
under a group attachment concept, but in order 
for the group attachment to justify denial of 
benefits, the situation must be such that workers 
are denied the right of continued employment 
with the same employer. To the limited extent 
that the claimants in the Crouse case were free 
to negotiate individually for continued employ- 
ment with the same employer, the California 
court’s decision represents a failure to comply 
with the Federal standard. In the light of all 
the facts and circumstances involved and the 
considerations expressed above, however, I have 
serious doubts as to whether this represents a 
substantial failure to comply In my opinion 
such doubts should be resolved in favor of the 
presumption of validity of the State action. It 
is accordingly my recommendatiun that the Sec- 
retary certify the law of California as he has 
done in the past.”’ (Pp. 24-25 (italics supplied).) 

The Secretary of Labor referred the matter to 
a committee of three persons outside the De- 
partment of Labor for their review 

*® This was conceded, for example, by the 
State of California during the course of the 1955 
conformity hearing. See reply brief of the State 
of California in the case cited at footnote 48 
at p. 22. 

5t Note the extensive use of English statutes 
and decisions in Sanders v. Maryland Unemploy- 
ment Compensation Board, 188 Md. 677, 53 Atl. 
(2d) 579 (1947). And see American Steel Found- 
ries v. Gordon, CCH Unemployment Insurance 
Reports, Ill. § 8327, 404 Ill. 174, 88 N. E. (2d) 
465 (1949), which held that employees unable 
to return to work while equipment was idled 
because of a strike were not eligible for bene- 
fits, in which the Supreme Court of Illinois 
wrote, after an examination of English and 
American authorities 


214 


culties in unemployment insurance adminis 
the 


adv erse one. 


tration for state if his decision is an 


If this is so, should a local court concern 
itself at all with 
Labor will find? 
it so desires, what decisions it should make 


what the Secretary of 


Can it anticipate, even if 


finding from 
whether a 


in order to secure a favorable 
Can it anticipate 
the 


arise; 


the Secretary? 
will 
Labor; when it 
political atmosphere it may arise; or 
who 
any such question would arise 


Under 


appropriate that the 


question arise before secretary ol 


may under what 


even 


said Secretary may be before whom 


would it not 


] 
1Oca 


these circumstances 


courts 


seem 


should decline to be drawn i a con 


sideration of conformity as a basis for 


decision? This writer would think so. It 


tribunals 
itten 


best that the local 
the local law is 
it is applied correctly to the 


To the 


would seem 


consider how and 


whether facts 
at hand extent that it 


other materials,” including federal statutes, 


obtains in judicial 
decisions in other States 
considered and decided 
to observe that rul- 


“A conflict of authority 
and administrative 
upon the precise issue 
here. We deem it sufficient 
ings of administrative agencies upon similar 
acts containing similar words, although per 
suasive, are not binding or controlling upon the 
courts 

“‘We are of the that our conclusion 
not only renders effective the intention of the 
legislature but is a common-sense construction 
of the statute. Our decision rests upon the rela- 
tively plain and unambiguous language employed 
in section 7(d) without resort to the rule of 
statutory construction applicable to statutes 
adopted from another State or country A 
statute itself affords the best means of its ex- 
position, and if the legislative intent can be 
ascertained from its provisions, as here, this 
intent will prevail without resorting to other 
aids for construction Courts have no 
legislative powers and may not incorporate in 
a statute provisions not within the intention of 
the General Assembly as expresed in the statute 
itseif. Had the General Assembly in- 
tended that a labor dispute or strike and the 
resulting stoppage of work be contemporaneous 
at all times in order to disqualify a claimant 
for unemployment compensation benefits, ap- 
propriate ianguage to accomplish this purpose 
undoubtedly would have been incorporated in 
section 7(d)."' (P. 472.) 

See also the analysis in Nordling v 
Motor Company, 231 Minn. 68, 42 N. W 
576, 588 (1952) 

Where a court lets itself be drawn irrelevantly 
into a discussion of such materials, however, it 
may be committing error. Thus, when a trial 
court decided that the administrative agency 
had erred in failing to deny benefits to a super- 
visory employee because the agency had not 
considered the effect of the National Labor Re- 
lations Act, as amended by the Labor Manage- 
ment Relations Act, as excluding a supervisor 
as an employee, the Supreme Judicial Court of 
Massachusetts reversed it, holding that the fed- 
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regulations, decisions and even interpreta- 
tions of the Secretary of Labor, as an aid 
to its own decisions, this would seem most 
appropriate where neessary. However, to 
take a situation before it and decide one 
way or another because to hold otherwise 
may lead ultimately to a finding of non- 
conformity would be to pile uncertainty 
upon uncertainty and to make local law 
most difficult of administration. 

On the other hand, it would seem quite 
appropriate to urge conformity as a basis 
for an appellate tribunal to take jurisdic- 
tion of the dispute for review. Until the 
highest authority speaks to the dispute, the 
matter can never be finally settled. No 
matter which way the highest authority An early step in the manufacture 
rules, it is necessary to exhaust the review of hardwood plywood is the cutting 
procedure before the Secretary of Labor of the veneer sheets from hardwood 
can look into the matter for the purpose of logs that have been previously con- 
determining whether the last decision leaves diti ‘ 

; renblaxe > iy itioned in a hot water or steam vat. 
the state in or out of conformity. But the : ‘ 
most that can be urged upon the appellate Here a log is being rotary cut. It 
body is that it must take these steps to is fastened to a lathe and turned 
enable the review procedure to be com- against a cutting knife which peels 
pleted. It will not do to insist that this off a continuous sheet of veneer. 
body take the side of the appellant. While 
this may, in fact, be urged, the appellate federal] lawmakers intended, with what the 
body, as we have observed above, should — federal-state dichotomy of our political sys- 
not be drawn into deciding in any manner tem demands and also with what is a 
other than into what the local law applied sensible handling of the whole matter 
to the facts of the dispute will lead. 

If this analysis is correct, it will relieve CONCLUSIONS 
the local courts of any undue strain in de- To the extent that employers have a 
ciding these troublesome cases, for if the direct financial stake through experience 
courts need not concern themselves with rating in the cost of unemployment insur- 
whether the decision they are about to ance coverage, they will be compelled to 
make will find favor with the federal ad- contest manv claims. Contests will fre- 
ministrator, they can confine themselves to quently result in litigation, and litigation 
the task with which they are charged and wij] result in the seeking out of various 
which they are most capable of handling. arguments by counsel for reversal on ap- 
They need not divine under the pressures of peal. Therefore, under the present system 
the passions engendered by the dispute or jt has not been inappropriate to discuss the 
the sums of money involved what the ulti- several contentions which may be raised in 
mate effects will be if they decide one way litigation of unemployment insurance claims 
as opposed to another way. 
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Conformity is an interesting issue to raise 

sut if they are persuaded by the con-  hecause it presents a striking picture of a 
formity issue to take jurisdiction on appeal, relationship between federal and state legis- 
they are likewise carrying out their func-  Jation in one setting. It is no minor issue, 
tion of deciding the law and facts as is their since a nonconformitv holding mav have 
traditional and constitutional duty, and they the extreme results we have noted before. 
are concluding the review process which is The issue may well be avoided in trivial in- 
contemplated by the federal statute. stances, therefore, as it is not likely that the 

The distinction urged here is a fairly pre- tribunals will give much shrift to attempts to 
cise one, but it will not be surprising that raise it unless the litigation is of a major 
the future will see a good deal of confusion consequence—in terms of administrative proce 
in the decisions which will tend to obscure dure, amounts of revenue or the employer- 
it. Yet it seems to accord with what the employee relationship [The End] 


(Footnote 51 continued) ployment Security, CCH Unemployment Insur- 
eral laws were not applicable to the case at ance Reports, Mass. { 8165, 329 Mass. 44, 106 
hand (Martineau v. Director of Division of Em- N. E. (2d) 420 (1952)). 
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Fabian Bachrach 


fs HE apparent preoccupation of the current 
American trade union movement with im- 
mediate objectives, often set down to the 
last comma in programs” to 
which an entire industry is expected to ad 
here, 


“bargaining 


to discount its broader 
vital eff 


has led many 
and to 
upon our society. 


purposes minimize its effects 

It is true that in comparison to the flam 
boyancy of older radical 
present trade unions show little interest in 
dogmatic formulas for reforming the social 
structure. The old epithet of 
unionism” may be seldom 
less opprobrious versions 


movements the 


“business 
heard, but the 
“wage-conscious” or 


“job-conscious”—are all too often accepted 


even by some within labor’s ranks 
However, these characterizations are de- 
rived from a preoccupation with the stated 
goals and day-to-day functioning of local 
and international unions, without due regard 
for the significance of the activities of na- 
tional, state and even local labor federa- 
tions. The cumulative effect of the latter, 
when coupled with the economic impact of 
the former, is a social movement with pro- 
found influence upon our industrial and 
social structure. 


own 


Many factors have contributed to shaping 
the policies and activities of this movement. 
The established trade unions had by the 
1930’s freed themselves from domination by 
politically oriented factions. They restricted 
themselves to collective bargaining, as their 
several excursions into politics had proved 
unrewarding. But with the inauguration of 
the New Deal program for the revitalization 
of our economy and immediate improve- 
ments in the conditions and terms of em- 
ployment of the industrial worker, a major 
change in outlook occurred. The stimula- 
tion to our economy and the advances en- 
joyed by workers during the era provided 
by New Deal reforms led to their accept- 
ance by the trade union movement. 
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The Industrial Impact 


These 
for the 
ducted during the second half of the 
the date of birth of the 
inion leadership recognized that 
uld be 


than 


developments provided the setting 
activities con 


1930's, 


intensive organizing 
modern trade union 
movement. l 
government cé made to serve the 
interests 
1920's 


public rather the restricted 
that were its concern 
Moreover, the federal 


provide substantial protection and encourage 


during the 
government could 
ment to the formation and growth of trade 
The result was to implant in its 
ranks a profound acceptance of the govern 


unions 


ment’s role in nurturing an expanding econ- 
omy with the aid of active and 
Political radicalism could find little 
support among trade unionists who adopted 
the New Deal outlook 

Experience during World War II rein 
forced this reliance on collective bargaining. 
Labor for production 
and support for 
and 
Collective bargaining 
organized industries 
wartime stabilization 
machinery from embryonic into full-fledged 
documents of law, with detailed 
benefits 
for the conduct of industrial relations 


virile trade 


unions 


shortages, pressure 


additional sanction 
preceded the 
throughout its cours 


and 


unions wal continued 


contracts in the newly 
were transformed by 


industrial 


specifications of labor and codes 


The wartime experience also erased the 
feeling in many industries that 
bargaining was a threat both to the success 


collective 


of a particular enterprise and to the opera- 
tion of a private enterprise economy. Man- 
agement learned to accommodate itself to 
the existence of unions. The stability and 
continuity of labor relations and the sense 
of responsibility developed by the work 
force facilitated management’s task of meet 
ing the demands of production and labor and 
to face up to the challenge of high turnover 
Actually, many operating problems were 
solved with the active cooperation of the 
union and the work force 
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die American Trade Union Movement___ 


The maturation of the trade union movement has resulted in the movement 
being more productive and fundamentally more effective in changing the be- 
havior of our society. However, challenging questions still must be arswered, 


says the author. 


He outlines conditions favoring trade union emphasis on, 
and economic achievements through, collective bargaining. 


Some failings of 


the trade union movement and indications of antiunion activity are revealed 





Trade leaders and members were 
converted in increasing numbers from chal- 
lengers of the social and industrial order 
into participants in the joint enterprise of 
winning the war. They became spokesmen 
of free labor whose counsel and assistance 
were needed by governmental agencies at 
local and national levels. They participated 
in the operation of our voluntary system of 
industrial mediation and arbitration, in the 
management of our manpower and in the 
guidance and direction of our production 
system. The new self-confidence, maturity 
and independence gained during this period 
were strikingly expressed at the end of the 
war by trade unionists who endorsed, and in 
other instances even demanded, the aban- 
donment of government controls over terms 
of employment. 


union 


With this backlog of favorable experience 
they faced up to the immediate postwar prob- 
lems with a continued accent on trade union 
action and government activities for in- 
creasing and maintaining an environment 
conducive to further economic growth. But 
they were immediately beset with great 
fears that unemployment would grow and 
that the open-shop drive and other repres- 
sive movements that followed World War I 
would be renewed. These concerns were 
intensified by the vigorous antiunion cam- 
paigns, inspired by businessmen, which brought 
about passage of the Taft-Tartley Act of 
1947. The unions’ response was in the 
major strikes of 1945-1946 in the automobile, 
oil, lumber, steel, glass, electrical products, 


Trade Union Movement 


Work 


ers were determined to resist repression and 


coal mining and railroad industries 


restrictions on their unions and to enforce 
their claims for general and economic equity. 


The trade unions also united in their fight 
against the Taft-Hartley Act and amassed 
their strength against it under the slogan 
of the “Slave Labor Act.” All segments of 
the labor movement also rallied behind the 
Employment Bill of 1945 to insure govern- 
ment responsibility for the maintenance of 
a full-employment economy. 


The underlying characteristics of the post- 
war movement were thereby firmly estab- 
lished. They were to seek economic advance 
through collective bargaining and insure a 
healthy economy through the support of ap- 
propriate legislation and government policy. 
The increased acceptance of this philosophy 
brought the two major federations into a 
closer relationship and provided the foun- 
dation for their ultimate unification. 


Trade unionists in this new era have ac- 
cented immediate betterment of the social 
and economic conditions of both workers 
and the underprivileged in society, rather 
than fundamental changes in the nation’s in- 
dustrial and social structure. Although a 
trade union organization could never truly 
lose this latter function, it has not had the 
pre-eminence in labor activities or public 
statements found in some earlier periods of 
intensive union activity. The fundamental 
improvements in the lives of workers are 
to be effected through advances in the work- 
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ers’ economic position, security and rights, 
by strengthening labor’s power to condition 
and control management’s decisions on mat- 
ters affecting workers and by securing 
favorable legislation and administrative de- 


cisions. 


The unions undertook to represent the 
underprivileged because the latter could not 
and would not speak for themselves. In se- 
curing improvements for them, trade unions 
hoped to awaken in them a desire for organ- 
ization. They also perceived that the con- 
ditions of their own members would remain 
insecure so long as those of the masses of 
people remained substandard. Moreover, 
economic prosperity and democracy couldn't 
last without a firm, broad base of increased 
consumption and participation. 


Satisfied with these progressive and prac- 
tical improvements in their status, members 
have remained faithful and loyal. The move- 
ment necessarily lost much of the flamboy- 
ant spirit previously dominant, but by the 
same token it has proven to be more pro- 
ductive and fundamentally more effective in 
changing the. behavior of our capitalistic 
society. While the so-called liberal has felt 
the movement to be less heroic and wanting 
in basic purpose, it has been able to make 
more real progress this way. Espousal of 
this new course nevertheless has not elimi- 
nated the challenging questions of industrial 
structure and the need for institutional 
changes to realize broader worker participa- 
tion in the direction of our industrial system 


Conditions Favoring Trade Union 
Emphasis on Collective Bargaining 


Many conditions have favored this prag- 
matic emphasis on trade union action rather 
than political, or even revolutionary, be- 
havior. Most important, the entire era has 
been characterized by high, and at 
full, employment. Workers have enjoyed 
great bargaining power both because of their 
organizations and because of the need for 
labor. Alternative job opportunities have 
been available in existing plants and com- 
munities and in new ones which have sprung 
up in answer to the calls for expanding pro- 
duction. Recessions have been minor and 
short-lived. The business cycle has been 
substantially moderated. Federal fiscal, mone- 
tary, defense and international policies, re- 
inforced by social and labor legislation, 
have provided a strong underpinning for 
our economy. Tremendous capital expan- 
sion has been accompanied by rising living 
standards. The high rate of change in 
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times 


style, product and technology has induced 
the old, and has 
created a highly volatile economy, promot 


constant obsolescence of 
ing the demand for new resources, capital 
Expanding consumer de- 
and old, 
flowed from higher incomes, and increased 


and manpower. 


mands for products, new have 


economic security has supported a volume 
broke all 


Both businessmen and economists 


of consumption which previous 
records 
changed their perspective and began think- 
ing and planning in terms of an expanding, 


high-employment economy 
under 


though it did 
not stop, oppressive antiunion activity 


\ friendly federal administration 


President Truman limited, 
Sup- 
port was forthcoming on crucial occasions 
and thereby aided the continued growth of 
self-confidence 


The administration contributed toward im 


trade union strength and 
provements in labor’s position and bargain 
ing power with the passage of 
social legislation. Even the evil intent of the 
Taft-Hartley Act was substantially neutral 
ized by a National Labor Relations Board 
basically sympathetic to unions and collec- 
tive bargaining. The re-election of Truman 
in 1948 extended this period of trade union 
entrenchment. 


labor and 


The extreme acts of retribution hoped for 
by employers with the election of the Ejisen- 
hower have not torthcoming. 
The administration was restrained, first, by 
the trade unions’ own economic and political 
power, and then by the Republican setback 
in the election of 1954. In the second half 
of the administration, political realism de 


regime been 


manded greater acceptance of the basic Fair 
Deal reforms, and even practical extension 
f them. The anticipation of an 
early election has quieted some of the ve 
ranks of Republican re- 
Antiunionism has been evidenced in 
unfavorable appointments and administra- 
tion of existing legislation, particularly the 
labor relations acts, in almost uniform ex 


or some of 


hemence in the 
action. 


clusion of labor influence and in occasional 
antiunion attitudes. 


With the failure of the first early postwar 
efforts to destroy or deflate unionism, the 
ascendant management group in a growing 
number of big businesses launched out.on 
a new track to redesign trade union be- 
havior. The aim was to get trade unions to 
accommodate themselves to, and restrain 
them from interfering with, business pur- 
poses and performance. The new era was 
ushered in by the automobile agreements 
providing for annual wage increases, wage 
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adjustments for the skilled and escalator 
wage clauses. Management yielded on sig- 
nificant union demands and granted historic 
contracts in return for its right to exercise 
administrative, financial and production func- 
tions. And it proceeded freely to utilize 


these powers. 


Big business, by and large, accepted this 
new formula, recognizing the dangers and 
lack of profit of wholesale class war in an 
era of high employment and in a nation 
where antipathies to big business persist. 
still 
recouping its reputation from the state of 
low repute into which it had fallen after 
the 1929 crash. Big business may also have 
been biding its time, as some extremists 
in the business community proclaimed, for 
the greater kill when its dominance of na- 
tional political life would entitle it to bal- 
ance the scales with sweeping action de- 
signed to undermine or possibly destroy 
unionism, 


Moreover, it faced the challenge of 


In this period of reorientation, manage- 
ment revamped its personnel philosophies 
and approaches, hoping thereby to counter- 
balance if not supersede union loyalties 
among the mass of workers. A stress on 
human relations brought with it extensive 
use of the arts and tools of attitude manipu- 
lation. The shift in tactics had little effect 
in organized areas, but relieved many ten- 
sions and eased collective bargaining with- 
out necessarily changing its basic character. 
It ushered in a new era of accommodation 
of industrial relations. Managements in the 
unionized areas have learned to function 
profitably within the limits set by collective 
bargaining and the administrative proced- 
ures set up under agreements. 


In recent years some leading companies 
have advanced this program by seeking to 
meet union demands with programs de- 
signed to satisfy the essential union goals 
but with procedures and forms more ac- 
ceptable to management, as was illustrated 
by the negotiations on the guaranteed an- 
nual wage which resulted in an agreement 
on supplementary unemployment insurance 
programs or individual severance accounts. 


The growth of big business and the high 
rate of industrial diversification facilitated 
the process of pattern bargaining which has 
dominated the postwar industrial scene. 
After basic contracts were reached with key 
corporations, thousands of other employers 
rapidly adopted their terms, thereby measur- 
ably reducing industrial conflict. Big busi- 
ness and collective bargaining have made 


Trade Union Movement 


possible a high degree of national uniform- 
ity of terms of employment in the United 
States which is effected in other countries 
only by means of law and national systems of 
compulsory arbitration. 


A final element shaping trade union atti- 
tudes in this period was the increasing aver- 
sion to Communist activities within the 
trade union movement, culminating in the 
expulsion of Communists from the CIO in 
1948. Complete disillusionment with national 
arid international efforts at rapprochement with 
the Communists reinforced the unions’ 
distaste for radical social formulations and 
concentration on 


basic 


resulted in even greater 
economic objectives. American trade union- 
ists have been so deeply attached to this 
view that they undertock to persuade union- 
ists in other countries to follow the 
Moreover, in surveying the world 
could they superior 


same 
course. 
find a 


scene, where 


course? 


Economic Achievement 
Through Collective Bargaining 


The impressive economic 
recorded by the trade union movement in 
the postwar era, of course, reinforced faith 
in this approach. Wage came 
regularly each year from 1946 through 1948, 
total wage increases amounting to 45 cents 
per hour. The process continued from 1950 
through 1955, registering an additional 60 
cents. Only in 1949 was no straight wage 
increase negotiated and in that year iabor’s 
ambitions for negotiated pension programs 
were realized. Benefits been made 
more liberal and extended in kind. Vaca 
tions with pay for industrial workers, estab- 


achievements 


increases 


have 


lished in 1936 as one week, were increased to 
two weeks after five years’ service during 
the war and now have been increased to 
three and four weeks for long-service em- 


ployees. Pay for six or more holidays has 


become general. Insurance programs cover 
death, temporary disability and medical and 
hospital benefits, and extend the latter two 
benefits to both the worker and his family. 
Liberal pensions supplement federal bene- 
fits. 
tion often receive additional pay to correct 
outmoded benefit 
year, the long-term objective of an annual 
wage has been approached through supple- 
mentary unemployment insurance benefits. 
Many additional gains have been registered 
in conditions, in benefits and in the adminis- 
tration of the labor contracts themselves. 


Beneficiaries of workmen’s compensa- 


levels. In the current 
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The material benefits have been 
panied by regularized procedures for layoffs, 
recall and job transfers. The concept of 
plant-wide and even company-wide seniority 
has made striking advances. Similarly, premium 
and overtime pay have tended to compen- 
sate for the inconveniences of irregular 
hours. Working hours spent in civic duties 
such as jury service and selective service 


accom 


boards have been increasingly compensated 
The bargaining procedures have been sys- 
tematized so that grievances are handled in 
a more orderly fashion and with greater 
expedition. The arbitration process has be 
come more effective and widely 
cepted. A code of fair practice has been 
adopted in many vital areas of our economy 
as a substitute for the arbitrary rule of the 
foreman, management, proprietor or board 
of directors. 


more ac- 


has been 
panied by many concomitant advances in 
social standing and prestige for the Ameri- 
can manual worker. Higher living stand- 
ards have meant more home ownership, 
education and social recognition. Geographic 
mobility has contributed toward greater so- 
cial mobility. Rising economic well-being 
has also helped dispel prejudices and dis- 
crimination and promote more equalitarian 
concepts. Manual labor has acquired new 
dignity as economic differentials between 
white collar and industrial workers have dis- 
appeared or, in some cases, have been re 
versed. The higher educational preparation 
of the American worker has tended to level 
out the social structure. 


Economic prosperity accom- 


Main Tenets of Social Drives 
Within the Movement 


Despite overwhelming absorption with the 
promotion of immediate demands through 
collective bargaining, trade union leadership 
has not lost sight of the origins and social 
purposes of its movement. Trade unions 
are an outgrowth of workers’ protests 
against economic and social, if not political, 
injustices and inequalities and the demand 
for greater equity, not only on the job but 
throughout society. An institution dedicated 
to correcting inequities in economic rewards 
and to the realization of greater rights of 
citizenship in our industrial system cannot 
long neglect injustices and inequalities in 
our political and social systems. 

Political activities directed to all three 
branches of government at all levels have 
become increasingly common as their values 
have been impressed upon the movement. 


220 


Political-action drives are now an 
trade 


No longer motivated merely by 


integra 


part of all sectors of the union mové 
the 


desire to reward friends and punish enemies, 


ment, 


the purpose is to amass sufficient political 
strength to make all parties and political 
leaders aware of organized labor’s influence 
and persuade them to accept its approach 
as spokesman for nonpropertied 
and the privileged. In the 
responsive political atmosphere provided by 
our party 
provided valuable returns in pressuring the 
current Republican Administration to accept 
minimal types of social] and labor legislation 


workers, 
interests less 


system, this policy has already 


The major objectives have been the main- 
tenance of a friendly, or at least a 
friendly, government, and the 
specific social, labor and economic legisla 
tion beneficial to labor the 
privileged. 


not ul 
passage of 
and undet 

The trade union movement has tended to 
support the Democrati 
Party at the national 
what lesser extent this has also been 
at the state and local levels. In the South, 
especially, political efforts 
have been concentrated on strategic primary 


Administrations and 
level. To a some 
true 
labor’s major 
contests aimed at the nomination of liberal 
candidates. In Republicans 
particularly where the 
party has been in power for long periods. 


some areas, 
have been endorsed, 


The trade unions have, to an increasing 
degree. assumed the leadership in the move 
ment to liberalize labor 


eras 


and extend and 


Unlike 


liberals could chide trade unionists on their 


social legislation past when 
aloofness, if not outright oppositicn, to such 


be- 


public 


laws, the trade union leaders now have 
come the primary 
groups to help 
These activities have 


organizers ot 
them in legislative 
resulted in 
two increases in the federal minimum wage, 
from 40 cents to 75 cents, and, recently to 
$1. The federal social security 
had its extended and its benefits 
liberalized, and new risks are being insured 
The state 
are also being improved. Pressure for higher 
state minimum being 
tinued. The minimum 
standards prescribed by legislation are pro- 


these 
struggles. 


system has 


coverage 
laws 


unemployment insurance 


wages is also con- 


drives for decent 


ducing significant advances in other fields. 
The practical equality of op- 
portunity and national minimum standards 


working 
housing and medical 


stress on 
of wages, education, 
care has been accom- 
panied by a determination to lead and sup- 
port movements for the elimination of all 
types of prejudice and discrimination. The 
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trade unions have aided, worked closely 


with, and provided leadership in the fight 
at the federal and state levels against school 
segregation and discrimination in housing 
opportunities, in public 
In the last 


shown 


and employment 


places and in other fields. few 
have also 
tackling 
discriminatory prac- 


years, trade unions con- 


siderable courage in and largely 


uprooting unpleasant 
tices within their own ranks. Unions have 
and color discrimination 
as tools for reinforcing class prejudices and 


barriers in our communities, 


recognized racial 


Equally significant have been the activi 
ties designed to eliminate other forms of 
class discrimination against workers in local 
communities, social agencies and govern- 
mental institutions and services. The very 
growth in power and influence of trade 
unions has provided workers with new dig- 
nity and status. But the individual com- 
munity agencies have not always translated 
this reality into equivalent recognition of 
the individual worker. The social agencies 
have been particularly slow because they 
have been dominated by selected lay mem- 
bers of their boards of directors, and the 
staffs have continued to deal with people 
beset by problems. The white collar preju- 
dices of the government agencies have in- 
hibited full recognition of the workers’ new 
status. Several developments have specifi- 
cally reinforced the individual worker’s drive 
for equal status. First, union participation 
in the community chest drives symbolized 
the right to new treatment. The union 
counseling systems have provided individual 
workers with specific advice on which agen- 
cies to contact and assured adequate repre- 
sentation in case of inadequate reception. 
Moreover, union representatives on the 
staffs and boards of these agencies have 
worked a change in attitude in the organi- 
zations. Second, the increased importance 
of trade union leaders in local political life, 
as well as their presence on many local 
committees and advisory and planning groups, 
has helped te change public attitudes in 
significant degree. The greater the recogni- 
tion given to the leaders, the better able 
have been the individual union members to 
secure more equitable treatment by the 
community itself. 

Along with the stress on national mini- 
mum equalitarianism, real opportunity for 
all, and the elimination of discrimination 
and class barriers has come the demand for 
a fairer distribution of the costs of social 
change. Advances of human society bring 
great individual costs. The incidence should 
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Hardwood Plywood Institute 


After slicing, veneer that is used in 
making hardwood plywood is run 
through huge steam-heated dryers, 
which remove the moisture from the 
wef veneer. The veneer is then 
carefully checked for quality and 
for moisture content. 





not be borne by the victims but should be 
spread widely among all. Unions have 
sought legislation for more liberal benefits 
for the unemployed as well as for the dis- 
abled and the superannuated. They have 
supported improvements in the employment 
services, vocational education facilities and 
other provisions for transportation and pro- 
grams for personal rehabilitation, In col- 
lective bargaining contracts provisions have 
been negotiated for severance pay, supple- 
mentary insurance benefits, disability in- 
surance, seniority rights and relocation benefits. 
These are all facilitate the 
individual’s adjustment in a dynamic indus- 
trial society. 


designed to 


Similarly, the movement has urged that 
tax systems distribute the costs of essential 
services and protection among citizens accord- 
ing to their ability to pay. 
and loopholes granted to corporations and 


Tax concessions 


higher income groups have been vigorously 
fought and demands for reduction of taxes 
for the low income groups are stressed. 


The cornerstone of the trade union econ- 
omic program is the realization and main- 
tenance of full employment. Industrial trade 
unionism, in particular, realizes that it cannot 
truly secure workers’ property rights in 
jobs but it can help insure, in large measure, 
substantial workers’ rights to a job. A full 
employment economy is the most construc 
tive way to achieve this goal. Trade unions 
supported the Full Employment Bill of 1945 
and have been the guardian of the Employ- 
ment Act of 1946; They have promoted and 
endorsed tax, expenditure, fiscal and re- 
source developmental policies .which have 
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Full employment 


advanced this objective. 
requires programs for an expanding econ- 
omy. The trade union movement has criti- 
cized the current administration’s program 
for effecting and maintaining a high em- 
ployment economy through tax exemptions, 


grants and subsidies to business. It has 
favored high consumer income as the safest 
and most equitable road to a full employ- 
economy. In the use of monetary 


the prevention of 


ment 
controls for excessive 
credit expansion, it has attacked the pre 
occupation with limitations on consumers’ 
and speculative 


when commercial 


credit procedures have been dealt with less 


credit 


rigorously. 


Some trade union groups have also been 
critical of the price policies of large business 
corporations with commanding 
their respective markets. The 
been made that they have maintained prices 
at too high a level to assure absorption of 
the tremendous productive capacity of Ameri- 
can industry. Disagreement has been ex- 
pressed with the contention that prices 
should yield profits high enough to enable 
corporations to finance their own capital 
expansion. This policy and the insistence 
on setting prices on the basis of a replace- 
ment cost deduction on depreciation are 
considered inflationary approaches to price 
determination and therefore hurdles which 
will threaten a full employment economy. 
Such price policies will also tend to strengthen 
the massive concentration of economic and 
political power which has been witnessed 
with the expansion of big business. 


positions in 
point has 


Labor has not merely pressed its demands 
for more employment; it has also devoted 
its study and its skill to specific planning 
and aid to moribund economic areas and 
industries. Underdeveloped regions had been 
subsidized for many decades, long before 
New Dealism became a practical political 
program. The extension of new 
been widely endorsed by trade unionists. 
One major specific contribution in recent 
years has been the insistence on demonstra- 
bly feasible measures to restore declining 
areas to economic growth and to recreate 
locational advantages. 


aids has 


The insistence upon full employment has 
not been limited to prescriptions for govern- 
mental policy. It has been applied in the 
specific demands in collective bargaining. 
Trade unions have stressed that wages and 
benefits must assure workers an adequate 
share in the gains from productivity and a 
proportion of the income resulting from our 
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national activity large enough to assure the 
buying power necessary for a continuing 
state of full employment in a dynamic pri- 
vate enterprise system 

At the same time, trade unions have been 
suspicious of concentrated private econom« 
hands of industrialists and 
They have not blindly 


shib 


boleths but have attempted direct, creative 


power in the 
business magnates. 

recited outworn and “trust busting” 
study of the problem of bigness. Concen 
tration of economic power has clearly re 
sulted in some areas in the stifling of vital 
ity and creative efforts. The new powers in 
from 


hands are extending 


place in the 


managements’ 
their old 
social, political and cultural life. The 


economy to our 
busi- 
ness culture is leaving its stamp on every 
This 


concentrated power in the hands 


thing system has produced highly 
of limited 
numbers of people responsible virtually only 
limited economic 


to themselves and with 


objectiv es 


Certain key unions have benefited at the 
collective bargaining table from their ability 
to deal with a small 


corporations; other unions have been crip 


group of dominant 
pled and frustrated when a few powerful 
managements were determined to fight union 
bargaining, Industrial 
itself, no matter 


ism and collective 
unionism, by and of 
highly organized. and skillfully led, 
exert sufficient countervailing pressures to 
force socially desirable policy on a stub 
autocratic and backward-looking 
monopoly. 

The have, therefore, 
curb big They 
governmental checks and regulations wher« 
Specific 


how 


cannot 


bornly 


sought to 
insisted on 


unions 
business have 
monopolistic powers are repressive 
proposals have been energetically pressed to 
enable the federal government to maintain 
a situation of economic balance while not 
blindly interfering with economically bene- 


ficial rate growth 


The Eisenhower regime has been branded 
as a “big business” administration, which 
brought along with it lack of 
trust and demand for its unseating. Gov- 
ernment give-away programs for the benefit 
of private interests, the shift to private power 
development and special tax privileges to the 
have been 


suspicions, 


rich and to the 
special targets. 


corporations 


Direct collective bargaining activity and 
demands for legislation have reflected a dis- 
tinct and consistent outlook as philosophic 
in its import as the broad programs for 
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reform found in 

movements. The 
condition direct 
operations toward the general public inter- 
forth 


industrial and_ political 


earlier social objective 


has been te and business 


est. Union contracts set restraints 


upon management activities. As collective 


unfolded, 
increased. In 


bargaining has these restraints 


have been some industries 


they are far-reaching. Moreover, the in- 
formal and 
workers in the plants are extremely influen- 


rules practices developed by 
tial in fixing limits on management’s abso- 
lute authority 


fundamentally involved. Laws have defined 


where human rights are 
new guides and spelled out specific business 
obligations and responsibilities 


done the 


Public opin- 
Actually, the 
political necessity to justify business con- 


ion has same 
duct in our democracy has significantly in- 
fluenced even though 
individual businessmen continue to insist on 
their right to utilize their legal and economic 
power to the limit of the law. 

The resulting 
has not encroached 
“management 
is no desire on labor’s part, nor the pub- 
lic’s nor the government’s, to vitiate the 
basic characteristics of our private enter- 
prise system. While some proposals have 
been made by individual trade unions or 
groups for joint labor-management controls 


business decisions, 


complexity of conditions 
upon essential and 
prerogatives” ; 


necessary there 


through councils or other machinery, these 
The prob- 
has not re- 


have not been widely espoused 
lem of industrial government 
cently been actively discussed or pressed in 
trade union circles. The most mature thoughts 
in this field have been developed by union- 
ists in depressed industries who have urged 
the organization of tripartite councils of 
government, labor and management to de- 
velop prescriptions’and aids for the revitali- 
zation and growth of these industries. 


In the realization of its national and 
international objectives, the trade union 
movement has supported the government’s 
international programs for the development 
of underdeveloped areas, increased prodyc- 
tivity, economic aid to allies, programs tor 
the promotion of peace and an active coun- 
national and interna- 


teroffensive against 


tional Communism. 

As a social movement, working practically 
for the realization of its fundamental equali- 
tarian and democratic philosophy, always on 
the alert to support movements to realize 
these purposes, and dedicated particularly 
to the adoption of this philosophy in Ameri- 

industry, the f American 


can influence of 


Trade Union Movement 


and pet 
and 


trade unions has been extensive 
vasive. It has been no less significant 
inspiring because of its practical preoccu 
pations with immediate realization and im- 


plementation of short- and long-term goals 


Failings of Trade Union Movement 
The 
period has been particularly 


trade union movement during this 


ineffective in 
indoctrinating its individual members and 
interpreting its truly idealistic and creative 
purposes and program to the general pub- 
lic. In part, this has been unnecessary be- 
American and culture 


cause our 


share generally in the broader objectives of 


society 


assuring equality in opportunity and protec- 
tion from the ravages of ruthless competi- 
neglect has often led 


tion. However, the 


men within the movement to minimize or 
forget the dedication required of its leaders 
Their trusteeship responsibility ended for 
with the 
nomic gains for their members. Thereafter, 


them agreement providing eco- 


their self-interest has been permitted play 


It has also tended to inhibit the growth 


of unionism in newer industrial areas and 


among nonmanual workers, The unionist’s 
social message has not been expressed in 
terms and words or with the pertinence re- 
quired to bring the millions of white-collar, 
professional and technical personnel into 
its ranks. These groups have not perceived 
the importance of group action for increas- 
ing individual opportunity and assuring in- 
securing equitable 


dividual rights or in 


returns. 

Recent activities to correct abuses in the 
operation of welfare funds represented a 
sound effort to clean out cancerous develop- 
ments. The movement has not risen to the 
challenge of developing and securing strict 
observance of its own code of ethical con- 
duct for its own leadership, a task sorely 
demanding to be done. 


Antiunion Activity 


In reviewing the last ten one 
can overlook the continued and widespread 
efforts ‘made by employer and other groups 
to curb and weaken unions. Their goals 
have not been realized largely because of 
union strength and favorable economic con- 
ditions. But they have done much with the 
propagandist and lobbying activities to de- 
flate unionism in the eyes of the public and 
increase antiunion sentiment and pressures 
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in many communities. They succeeded in 
securing the passage of the Taft-Hartley 
Act and then in the enactment of 18 state 
“right-to-work laws.” The latter have been 
adopted primarily in the less industrialized 
states with weak union organizations. They 
have substantially inhibited union action 
particularly in the unorganized industries 
and in those where unions have previously 
successfully employed union shops to ex- 
tend cov erage. 

The National Labor Relations Act as ad- 
ministered by the new Board has signifi- 
cantly increased the employer’s ability to 
interfere with union organization. The Board 
has permitted the revival of individual acts 
of coercion, condoned intensive antiunion 
campaigns and done little to prevent the re- 
vival of fears among workers where com 
munity forces are overwhelmingly arrayed 
Even the strong organiza- 
of the law in 


against unions. 
tions have felt the 
their operations. The new unfavorable tem- 
per is reflected in sympathetic 
treatment of labor issues by the courts. The 
basic philosophy of the Taft-Hartley Act, 
designed to encourage nonunion sentiment, 
and the attitude of the present Board will 
tend to industrial 
maintain the high suspicions and tension be- 
tween the groups which may at some future 
time explode into serious political conflict 
The present attitudes do not contribute to 
the original purpose of the act: to promote 


impact 


also less 


divide the world and 


collective bargaining. 


Conclusion 


The trade 
dedicated to equalitarianism and democracy 
and specifically devoted to obtaining higher 


economic returns, better working conditions 


unions comprise a movement 


and more complete participation of workers 
in industry in all the processes of modern 
The emphasis on practical immedi 
endowed it with the 


uch social 


society 
ate objectives has 
progressive attitude enjoyed by s 


movements. Its pragmatic character has 
impelled it to devise new 


tives and programs with the 


demands, objec 
changing times 
and to add new ideas and proposals as older 
It may appear more 


ly 


SOCIALLY 


realized. 
but it is m 


ones are 


grammatk 
vated than older social 


its practical nature has 
mentation and constant sear 
freed it 
slogans which have, for the 
their 


American 


from a subserviet 


re le Vancy I 

trade 
whi 
vi 


ing in a nation which has sl! 


lived 
union ovemel 


1¢ 

philosophical speculati n, has lear 

objectives thr 

benefit 

ft and defi- 
While it 
of clarity 


has en- 


erate and realize its innate 
workable without the 
1 


rounded intellectualized analysis « 


programs 


nitions of objectives and strategy 
has been deprived of the benefits 
which such approaches provide, it 
joyed the freedom of invention, innovation 
and flexibility and been spared costly and 
wearisome internecine intellectual argument. 


[The End] 
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or modification of their agreements, to place 
some time limitation upon the rival organ- 
ization’s ability to raise a question concern- 
ing representation. Accordingly, it held 
that the bare assertion of a claim by a rival 
union which is not followed up by a filing 
of the petition within ten days thereafter 
will not invalidate a contract signed in the 
interim period, if the agreement was one 
was not prematurely extended or 
The claim by the rival need not 
* Situations occur where 


which 
renewed. 
be a majority claim. 
agreements are signed at or about the time 
that a claim is made and a petition filed 
immediately thereafter. In these circum- 





stances the Board has held that a contract 
is not a bar where a petition is filed before 
the execution of the contract, notwithstand 
ing the that the filing is 
received by the company after its execution.” 

Significance of automatic renewal provi- 
sions.—The prevalence of automatic renewal 
provisions in agreements required the Board 
rule with respect 
A number of cases 


fact notice ot 


to establish a timeliness 
to rival union petitions. 

have established what come to be 
known as offshoots of the Mill B 
doctrine. In its first case dealing with the 
problem, the Board held contract 
which was automatically renewed prior to 


have 
Board’s 


that a 


1” General Electric X-ray Corporation,67 NLRB of the contract and the employer had no knowl- 


68 NLRB 724; 


997: Henry and Allen, Inc., 
Inc., 109 NLRB 


Associated Food Distributors, 
574. 

*” Whiteacre Greer Fireproofing Company, 100 
NLRB 1107: cf. Northwest Magnesite Company, 
101 NLRB 85, in which a petition was dismissed 
where it was filed the same day as the execution 
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edge of its filing. See also Royal Dalton, Ltd., 
112 NLRB, No. 100, in which a contract was held 
to be a bar where it was executed one day 
after receipt of notice from petitioner of de- 
mand for permission to carry on organizational 
work but no demand for recognition or for 
contract. 
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the filing of the petition constituted a bar.” 
Moreover, to be effective, the petition or 
claim had to be filed or made before the 
Mill B. or automatic renewal date.” In this 
connection, if the parties to an agreement 
did not give timely written notice in accord- 
ance with the contract modification or ter- 
mination clause, the contract is automatically 
renewed even though the parties appointed 
negotiating committees prior to the Mill B 
date and negotiated substantive contract 
changes during and after the Mill B. period.” 
had to be established 
would indicate when a rival petition 
filed in the light of the Mill B 
and the Board has determined that 
petition filed 


three months prior to the automatic renewal 
“4 


Some policy aiso 
which 
could be 
doctrine, 
a contract is not a bar to a 


date 


Moreover, the practicalities of labor rela- 
that rival 
efforts 
expiration of the 
The 


desire 


unions engage in 


prior 


tions disclose 


many months 
collective bargain- 
to the 
that the stability 
created be maintained. Hence, the 
Board has established additional rules with 
respect to extensions of contracts which 
fall within the premature extension 
doctrine, as discussed below. For example, 
if the parties execute an extension subse- 
quent to the automatic but 
prior to the filing of a petition, the exten- 
sion constitutes a regardless of when 
it becomes effective. Similarly, an exten- 
sion executed prior to the automatic renewal 


organizational 
to the 
ing agreement 
ment 


parties agree- 
nonetheless 


once 


do not 


renewal date 


bar 
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date and made immediately effective bars 
a petition filed after the automatic renewal 
date.” It thus becomes important to deter- 
mine the conduct of the parties and whether 
or net their intention is to modify the agree- 
ment and to effect an automatic renewal. 
If the modification notice indicates no de- 
sire to reopen the agreement, tlie contract 
By the 


same token, an incumbent union is estopped 


may be automatically renewed.” 


from urging an automatic renewal of a con- 
tract as a bar where, notwithstanding the 
fact that it served late notice of modifica- 
tion, it took no steps to dissipate the clear 


impression that it was attempting to fore- 


stall a renewal until after the rival petition 
was filed.* 


Impact of notice requirements under 
NLRA, Section 8(d).—The amendments to 
the act in 1947 posed an additional problem 
for the Board in connection with its Mill B 
doctrine.” The Board has held, in constru- 
ing legislative intent, that Section 8(d) of 
the act read into contract 
where notice of modification has been given, 
and that a new contract executed pursuant 
to a 60-day notice under Section 8(d), in 
the 60-day 
bar a petition filed after execution regard 

whether there is a Mill B. date of 
duration or no Mill B. date at all 
Section 8&(d), does not 
automatic the contract If no 
contract is not a bar 


Mill B. or 


must be each 


period prior to expiration, will 


less of 
le sser 
however, create an 
renewal of 
notice is given, the 
to a petition filed prior to the 


automatic renewal date.™ 


Premature extensions or renewal: of con- 
tracts.—The 
limited to 
a collective bargaining agreement negotiate 
extensions of about the 
period where an automatic renewal is pos 


discussion above has been 


situations where the parties to 


changes in or 
sible. There are, however, instances where 
parties to an agreement, regardless of modi 
their 
established 

thus con 
establishing 


extension, renew agree 
before the 
The Board 
problem of 


have 


hceation or 
ments 
in the 
fronted 


long pe riod 
contract. 
with the 
a policy dealing with what come to 
be known as premature extensions. In this 
situation, the conflicting equities of stability 


was 


in labor relations as against the freedom of 
f representation is brought into 
Soard’s general doctrine is that 


choice of 
focus. The 
if an agreement is extended during the term 
of the existing contract, the contract is vul- 
nerable to a rival petition but only near the 
end of the initial reasonable period of the 
contract, normally two years.” The pre- 
mature extension doctrine will not be ap- 
plied, however, where the parties negotiate 
a new agreement following one of reason- 
able duration or which contained an illegal 
union security clause where the initial agree- 
ment was terminated by 
twe years and a new contract signed imme- 


the parties after 


diately for a two-year period, all of which 








2 Mill B., Inc., 40 NLRB 346. 

22 Miles Laboratories, Inc., 92 NLRB 23. 

2% Phelps Dodge Refining Corporation, 112 
NLRB, No. 150. 
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NLRB 1627. 

2% Northwestern Publishing Company, 71 NLRB 
167: Mississippi Lime Company of Missouri, 71 
NLRB 472. 

% Greenville Finishing Company, 71 NLEB 436. 
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21 Fagle Signal Corporation, 111 NLRB 1006. 
*s Diamond Printing Company, 109 NLRB 20. 
2° Sec. 8(d), NLRA. 

% DeSoto Creamery & Produce Company, cited 
at footnote 24; Robertson Brothers Department 
Store, Inc., 97 NLRB 258. 

% International Harvester Company, TT NLRB 
242. 

® Republic Steel Corporation, 84 NLRB 483. 
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Hardwood Plywood Institute 


Many hardwood plywood panels are 
made with a solid lumber core. Here 
selected, kiln-dried lumber is being 
planed and trimmed for smooth, uni- 
form surfaces and edges, after which 
the pieces are glued firmly edge to 
edge. Modern, high-frequency core 
machines make boards to size in 
seconds. The use of the multiple- 
piece core contributes to the strength 
of the core and prevents warpage. 





occurred prior to the filing of the petition.” 
Nor can the parties, by supplemental agree- 
ment, preclude a rival petition by moving 
the terminal date of the contract forward 
The petitioner is entitled to rely on the 
Mill B. date of the original egreement.™ 


Furthermore, the problem of midterm 
modifications or negotiations must be dealt 
with by the Board. The Board indi- 
cated that where parties negotiate in mid- 
term and effect changes in the agreement, 
the contract is still a bar, notwithstanding 
the fact that the changes made go beyond 
the scope of the modification clause, so long 
as the term of the contract is not extended.” 
Recently, however, this doctrine has been 


has 


3% Cushman’s Sons, Inc., 88 NLRB 121. 

“ Westinghouse Electric Corporation, 102 
NLRB 270, 

% Western Electric Company, 94 NLRB 4. 

% General Electric Company, 108 NLRB 1290. 

% Anaconda Copper Mining Company, 1:2 
NLRB, No. 178: Mallinckrodt Chemical Works, 
i14 NLRB, No. 48. 
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modified, with the Board holding that where 
a modification clause is unlimited in 
and where during midterm, failing agree 
ment, the union can strike and the employer 
can terminate the strike, 
thus and the contract is 
attack so long as the petition is timely filed 
time for 


scope 


instability is 
created open to 


with respect to the notice 


under the termination or modification clause.” 


giving 


It should be noted, however, that the con 
tract must enable either party to terminate; 
otherwise, the contract is a bar.” 


Effect of certification of representatives. 
—Two further additional amendments to 
the act in 1947, relating to the implementa 
tion of a certification of representatives is 
sued by the Board, provide another area in 
which the 


dealing with an appropriate time in which a 


Board must establish policy in 


concerning representation can be 
Section 9(c)(3) of the act provides 
that “No election 
bargaining unit or 
which, in the 


question 
raised. 
in part 
in any 
within 
month 


been 


shall be directed 
any subdivision 
preceding twelve- 
period, a valid election shall 
held.” Section 8(b)(4)(C)_ pre 
in part that it shall be an unfair labor prac 


have 
vides 
tice for a labor organization to engage in 
certain conduct, an object of which is “forc- 
ing or requiring any employer to recognize 
or bargain with a particular labor organiza- 
tion as the representative of his employees 
if another labor organization has been cer- 
tified as the representative of such employees 
under the provisions of section 9 * Th 
application of Board policy implementing a 
certification, the held that 
the contracting during 


Board originally 


parties were free 


a period of one year from the date of the 


certincation to execute one agreement or as 


many agreements as they desired This 


was later broadened to a dismissal 
petition filed at 


certification 4 


require 


ot a any time during the 


However, 
this 


year recently the 


3oard has modified doctrine and now 
holds that a certification is ineffectual against 
filed 


during the 


a petition timely with respect to a 


contract executed certification 


year; for example, if the contract expires 
or is subject to renewal during the year, the 


parties can no longer execute more than 


one contract during the certification year 


in the face of a timely rival petition.” 


* Quaker Maid Company, 71 NLRB 915. 

* Centr-O-Cast Engineering Company, 100 
NLRB 1507. 

*” Ludlow 
1463. 


Typograph Company, 108 NLRB 
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Schism in or defunctness of contracting 
union.—Another circumstance which has 
occupied the Board’s attention in the realm 
of contract bar doctrine is one in which 
internal dissension takes place within the 
contracting union during the life of the con- 
tract and leads to either schism in or de- 
functness of the contracting union. If the 
contracting union becomes defunct, that is, 
incapable of or unwilling to service the 
employees involved, its contract is not a 
bar to a petition filed by a rival union.” 
The difficulty in most instances arising in 
this situation is that of determining whether 
or not an actual schism has taken place. 
If the evidence suffices to show that through 
collective and formalized effort a union has 
disaffiliated from its parent and either 
established itself as an independent labor 
organization or affiliated with another inter- 
national union, the contract is not a bar.® 
The action, however, must be taken within 
the framework of the disaffiliating union’s 
bylaws and not at a meeting called by a 
rival union.” The facts must also indicate 
that there is a complete breakdown in the 
bargaining relationship, not merely that a 
constitutional quorum has voted to disaffili- 
ate; furthermore, the disaffiliation action 
must be as broad in scope as in the unit 
covered by the contract asserted as a bar.“ 
However, in schism doctrine there is one 
exception. The Board has held that schism 
is established when it appears that the dis- 
affiliation 
expulsion of the union from its parent and 


action is directly related to the 
the expulsion is the major factor in such 
The Board fact that 
the employees received aid in such action 


action. discounts the 


from the petitioning union.* 


Mere change in affiliation of contracting 
union.—Change in designation of a local 
union may also occur in circumstances not 
internal dissension or schism. 
For example, one labor organization may 
affiliate the result that 
the contracting union is to all intents and 


where the 


related to 


with another with 


purposes defunct. However, 
facts disclose that such affiliation was taken 
and 


at meetings of the incumbent union 


the membership voted overwhelmingly to 


affiliate with the new organization, the 
Board holds that this is a change in affilia- 
tion under which the petitioner becomes in 
effect the collective bargaining agent and as 
such continues to be bound by the terms of 
the existing contract for the remainder of 
its term. Under these circumstances, the 
employer is under no duty to bargain with 
the petitioning union concerning a new con- 
tract, since no question concerning representa- 
tion exist.“ Under similar circumstances 
where there has been an assignment of a 
contract by a local union to which its inter- 
national was not a signatory, to a newly 
formed successor labor organization or to 
another labor union, the continuing identity 
of the contracting bargaining representative is 
not destroyed. The mere change of affilia- 
tion does not disturb the identity of the bar- 
gaining agent and a rival union petition 
under these circumstances will be dismissed.” 


Length of term of contract.—In the dis- 
early arising before the 
Board on the reasonableness of the term of 
the contract, it was noted that after adher- 
ing to the one-year rule early in its history, 
the Board adopted a rule that contracts for 
a two-year period, if otherwise valid, con 
stitute a bar. As our labor relations evolved 
and more stability was created, the trend 
toward contracts of longer duration became 


cussion of cases 


evident and the Board accommodated itself 
to the industrial facts of life. Hence, it 
first adopted the rule that contracts for a 
period in excess of two years would con- 
stitute a bar, if customary in the industry, 
and more recently has held that if a sub- 
stantial part of an industry is covered by 


contracts in excess of two years, regardless 


contracts constitute a 
if substantiality 


of the custom, such 
bar for their full period.* 
cannot be shown, contracts for a term in 
excess of two years or for an indefinite 
term or which are terminable at will, con- 
stitute a bar for two years.” 


Union security provision affecting valid- 
ity of contract.—The presence of a clause 
in a contract dealing with some fonna of 
union security raises important problems in 
dealing with the Board’s contract bar doc- 
trine. The act provides in substance that 


an employer is not precluded from making 





“" Schaefer Body, Inc., 85 NLRB 195. 

“ Fruehauf Trailer Company, cited at foot- 
note 12. 

* Boyle-Midway, Inc., 97 NLRB 895. 

“ Saginaw Furniture Shops, Inc., 97 NLRB 
1488; Harris Products Company, 96 NLRB 812. 

* New Jersey Zinc Company, 108 NLRB 1663. 

* Charles Beck Machine Corporation, 107 
NLRB 874: cf. Ludlow Typograph Company, 
113 NLRB 77, in which employer required to 


The Developing Law 


bargain where Board held prior contract not 
a bar to petition. 

* Prudential Insurance Company of America, 
106 NLRB 237; R. C. Williams 4 Company, Inc., 
107 NLRB 933. 

* General Motors Corporation, 102 NLRB 1140: 
Republic Aviation Corporation, 109 NLRB 569. 

* Filtrol Corporation, 74 NLRB 1307: Rohm 
é& Haas Company, 108 NLRB 1285. 
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an agreement with a labor organization 
which requires, as a condition of employ- 
ment, membership in such organization on 
or after 30 days following the execution 
date of the agreement or the commence- 
ment of employment, whichever occurs later, 
providing, further, that the labor organiza- 
tion has received a certificate of compliance 
from the Board under Section 9(f), (g) 
and (h) of the act within the preceding 
12-month period.” Early in its interpreta- 
tion of this provision of the act, the Board 
held that the mere existence of a union 


shop clause in the contract which was 


executed or renewed after the execution date 
of the Taft-Hartley Act and which exceeded 
the permissive limits of Section 8(a)(3), 
rendered the contract not a bar." The pro- 
vision, however, must be a condition of em- 
ployment rather than merely an agreement 
among employees to remain members of 


the union.” The contract must accord pres- 
ent employees, not already members, the 
30-day grace period as provided in the stat- 
ute.” However, employees aiready members 
of the union either voluntarily or pursuant 
to a prior valid contract are not entitled 
to an additional grace period.” It will 
readily be seen that additional problems of 
statutory construction were involved when 
the contracting parties attempted to provide 
for deferral of an illegal union security 
provision which postponed its effective date 
or attempted to cure the defect by placing 
in the contract a separability clause. On 
the subject of deferral, the Board has held 
that if the parties clearly indicate that the 
illegal union security provision is not to 
take effect until compliance with the law 
or until sanction through the Board’s pro- 
cedures, the contract is a valid one.” The 
deferral, however, must be clear. Where a 
contract indicates merely that the 
provision is subject to applicable provisions, 


illegal 


restrictions and conditions of the act, or if 
its provisions conflict with federal or state 
law, the legal provisions shall apply; this 
is not considered a clear deferral and the 
The existence of a 
separability clause in the contract does not 
cure the effect of an illegal union security 

%® Sec. 8(a)(3) NLRA. 

5 Case cited at footnote 13. 

8: Hercules Powder Company, Inc., 90 NLRB 
607. 

8% American Coating 

“Charles A. Krause 
NLRB 336, overruling 
extent. 

% Wyckoff Steel Company, 86 NLRB 
Allen v. Smith, Inc., 96 NLRB 230. 


contract is not a bar.” 


Mills, 97 
Milling 
the Hager case to 


NLRB 638. 
Company, 97 
this 


1318; 
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bar.” In 


de C ision ot 


clause and the contract is not a 
this connection, 
the Supreme Court of the United States in 
the Rockaway News Supply Company case™ 
posed problems for the Board in connection 
with its policy on evidence in union security 


however, the 


clause cases in representation proceedings 
In that case the Supreme Court held that 
the Board, in an unfair labor practice case, 
had no sanction in law to disregard a sepa 
rability clause in a contract. This decision 
was subsequent to the Board’s determina- 
tion in the Unique Art Manufacturing case, 
referred to above. Following the decision 
of the Supreme Court, the 
matter of policy, proceeded to take evidence 


Board, as a 


in representation cases where an extension 
bargaining agreement 
whether all. employees of 
the employer were members of the union 
on the date of 
the agreement; it 
which 


collective 
involved as to 


ota was 


the renewal or extension of 
overruled prior 


inconsistent therewith.” 


cases 
This 


was the forerunner of a number of cases de 


were 


cided since, in which the Board has declared 
that the failure in the contract to 
provide the statutory grace period for em- 
who were not members of the 
incumbent union when the contract became 
effective does not render the contract vul- 


expre ssly 


ployees 


nerable to a petition in absence of evidence 
that any employee in that 
quired to become a member in violation of 
the act or that any discrimination was prac 


position was re 


ticed against him under the contract.” Fur 
thermore, the Board has held that a 
contract provision which provides for vol 
untary action on the part of the employee 
in signing dues and initiation fee checkoffs 
will not invalidate the contract, it being 
that evidence disclose that the 
employees were required to do this." Finally, 
it should be noted ; 
break in 
ments or contracts, the subsequent agree 


also 


necessary 


that where there has 


been a continuity in the agree- 


ment, in order to operate as a bar, must 


accord the 
employees.” While the 


statutory grace period to the 
Taft-Hartley Act at 
holding of 


its inception provided for the 


shop elections, subsequent 


that 


so-called union 


eliminated requirement but 


amendment 


*% Maiden Form Brassiere Company, Inc., 96 
NLRB 678: National Malleable and Steel Cast- 
ings Company, 99 NLRB 737. 

5 Unique Art Manufacturing 
NLRB 1250. 

* 23 LABOR CASES { 67,440, 345 U. S. 71 

%® Regal Shoe Corporation, 106 NLRB 1078. 

” A. Sandler Company, 110 NLRB 738 

*t Milwaukee Gas Light Company, 111 NLRB 
837: Bazley & Junedale Meat Markets Company, 
114 NLRB, No. 20. 

® Seattle Bakers Bureau, Inc., 101 NLRB 1344. 
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substituted the 
compliance with Section 9(f), (g@) and (h) in 


necessity for a 


order to validate a union shop provision.” 


Compliance with the filing requirements— 
the furnishing of financial data to the De- 
partment of Labor and non-Communist affi- 
davits to the Board—is thus a prerequisite 
to validity of a union shop provision in a 
contract. However, where the contracting 
union complies with Section 9(f), (g) and 
(h) before the rival petition is filed or has 
appropriately indicated its intent to do so 
and accomplished this prior to the disposi- 
tion of the proceeding by the Board, the 
contract constitutes a bar notwithstanding 
the fact that it was executed prior to com- 
pliance with the filing requirements of the 
act.“ 

Impact of breach of contract by union.— 
The Board is confronted with the 
problem of the effect to be given to a con- 
tract where a breach of a no-strike clause 
has occurred, notwithstanding the fact that 
a strike by employees under such a circum- 
stance is not protected by the act, since it 
is in violation of a no-strike provision. The 
contract nonetheless may constitute a bar 
to a rival petition in the absence of any 
clear evidence that the employer has re- 
scinded the contract because of the breach.® 
However, if the employer terminates the 
agreement because of a breach, the contract 
does not constitute a bar, regardless of the 
fact that he may later meet with the incum- 
bent union for bargaining purposes.” 


also 


Contracts where merger or absorption of 
employer occurs.—The issue of contract bar 
often arises when a change in ownership of 
the business affected takes place or when 
there is a merger or absorption occurring or 
when plant expansion or transfer is effected. 
This problem is an ever-recurring one, as 
analysis of our industrial society has shown. In 
this instance the Board must again accommo- 
date itself to the practices in our industrial 
society and the developments which take place 
within it. Hence, the Board holds that where 
two companies merge and, as a result of the 
merger, the employees are intermingled and 
there has also been an intermingling of 
other operations of the merged companies, 
the merger of the two corporations is com- 
parable to an entirely new operation. Ac- 
cordingly, a contract in existence between 
the second company and another union is 
not a bar to a petition filed for the over-all 


certificate of 


Hardwood Plywood Institute 


Hardwood plywood panels are being 
assembled here. Crossband veneers 
are put through a glue spreader that 
distributes adhesive uniformly on 
both sides. The crossbands then 
are laid with the grain at right 
angles to that of the facing and back 
veneers and of the core. 





unit including the em- 
ployees of both corporations is appropriate 
under these circumstances.“ In addition, 
the Board will apply its established contract 
rule where a new owner 
agreement with the incumbent union, the 
only change being in the termination date 
of the agreement, all other terms remain- 
ing the same, and a rival union petition will 
be dismissed.” In further application of its 
theory that new ownership does not create 
any pre-existing contractual obligations, the 
3oard has also held that where a new em- 
ployer executes a memorandum of agree- 
ment continuing in force the terms of the 
old contract by extending its term for a 
period of one year, this is considered an 
initial contract between the parties.” Finally, 
in cases having to do with the problem of 
after-acquired plants or transfers, the Board 
has held that in the normal situation, a 
contract which covers plants thereafter to 
be acquired is not a bar to a rival petition 


unit, since only a 


executes a new 





* Sec. 8(a)(3) NLRA, as amended, Pub. L. 
189, 1951. 

* Avco Manufacturing Corporation, 106 NLRB 
645; Dichello, inc., 107 NLRB 1642. 

*® Land O’Sun Dairies, Inc., 107 NLRB 1195. 

*“ Moore Drop Forging Company, 108 NLRB 32. 
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“DL. B. Spear & Company, 106 NLRB 687. 

*® Metropolitan Coach Lines, 112 NLRB, No. 
184. 

® Stubnitz Greene 
NLRB, No. 28. 


Spring Corporation, 113 
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filed for employees at those plants in the 
absence of any history of collective bar- 
gaining for a reasonable period.” In addi- 
tion, a contract covering a plant which has 
moved, where a minor proportion of em- 
ployees as well as supervision has actually 
transferred, is not a bar to a rival petition.” 


Effect on contract where employer joins 
or leaves multiemployer unit.—Finally, the 
Board’s contract bar doctrine into 
play in a situation which is most often con- 
sidered in terms of determination of appro- 
priate unit, but which also involves the 
validity of a collective bargaining agree- 
ment. Frequently, an employer who has 
had a history of bargaining on a single 
employer unit, or no history at all, becomes 
a member of an association which engages 
in bargaining on behalf of several employers 
in the industry. In these circumstances, the 
Board early determined that a contract cov- 
ering the company which joined an associa- 
tion but whose employees had not had an 
opportunity to choose or reject the bargain- 
ing agent did not constitute a bar.” The 
Board’s more recent policy is that if an 
employer has been included by contract in 
a multiemployer unit for a period in excess 
this is considered to be a 


comes 


of one year, 
sufficiently long period of time to preciude 
the establishment of a single employer unit 
and, hence, such an agreement will consti- 
tute a bar to a rival petition.” Moreover, a 
bargaining history of only ten months’ dur- 
ation, during which period the employer 
reaffirmed his intention to bargain on a 
multiemployer basis by signing an exten- 
sion agreement, was found sufficient to pre- 
clude a petition based on a single employer 
unit."* The timeliness of an employer’s with- 
drawal from multiemployer bargaining has 
an impact upon the Board’s contract bar 
policy. While the Board has held that an 
employer may pursue an individual course 
of action with respect to his bargaining and 
thus withdraw from an employer associa- 
tion in joint bargaining, the withdrawal 
must be timely in relation to the period 
modifications or 


when termination of the 


agreement is permissible.” 

The conclusion appears inescapable that 
the framers of the National Labor Rela- 
tions Act as originally written, as well as 


of the amendments added in 1947, purposely 
proposed that the Board be given a 
siderable amount of latitude in dealing with 
issues involved in questions concerning rep- 
resentation. This was done in the realiza 
tion that a statute of this should 
not be static, but should be flexible 
to enable the Board to 
its policies as the occasion required, 
into 
nature of 


con- 


kind 
enough 
adjust 
taking 


revise or 
consideration not only the changed 
industrial and the 
developments which 


our society 


collective bargaining 
have taken place over the 
years, bui the internal developments within 
the framework of labor 
well. 


course of the 


organizations, as 


If the decisions of the Board reflect a 
tendency in recent years to emphasize the 
element of stability in 
against that of freedom of 


resentation, 


labor relations as 
choice of rep 
this is in recognition of the 
our labor relations, 
undoubtedly 


between the 


developing maturity in 
the ultimate 
the resolution of 
gaining 
mental agencies restricted to a minimum 


goal of which is 


issues bar- 


parties with intrusion by govern- 


through a 
The 


more 


Our society goes constant 


process of evolution changes which 
take 
trated 


national labor policy 


place are no graphically illus 


industrial life, and our 
under 


static. For the 


than in our 


these circum 


stances cannot be practi- 
tioner or analyst in the labor relations field, 
precedent is a valuable tool and an excellent 
guidepost. By the same token, tuday’s de- 
velopments in the field of tech- 
nology, by whatever names -alled, 


together with the changes being wrought in 


industrial 
they are 
our industrial framework and the organized 
labor movement, 
lenging problems. 
reasonable certainty the outcome of specific 


presents new and chal 


No one can predict with 
developments or recommend specific solu 
tions to what are, as yet, hypothetical prob- 
Hence, the 
appealing as it is, has in this sense a limited 


field. Fu 


Board will reflect what 


lems. doctrine of stare decisis, 


value in the industrial relations 
ture decisions of the 
it considers to be the statutory intent and 
the public interest in laying ground rules 
for resolving questions on contract bar in 
as complex and dynamic 


[The End] 


an industrial society 


as that in which we live. 





” Sinclair Refining Company, 92 NLRB 643. 

™ General Electric Company, 85 NLRB 150; 
ef. Yale Rubber Manufacturing Company, 85 
NLRB 131, dealing with the question of what 
the Board considers to be a substantial propor- 
tion of employees transferred. 

7% Pepsi-Cola Bottling Company, 55 NLRB 
1183. 
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% Taylor & Boggis Foundry Division, 98 
NLRB 481. 
™ Acryin Corporation of America, 107 NLRB 


% Bunker Hill and Sullivan Mining and Con- 
centrating Company, 89 NLRB 243; Purity 
Stores, Ltd., 93 NLRB 199. 
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Some General Limitations 


of the Consumer Price Index 


By WILLIAM |. GREENWALD 





Substitution of the Consumer Price Index for changes in the cost of living has 
figured largely in wage negotiations since the National War Labor Board formu- 


lated a wage stabilization program. 


Greenwald believes that the CPI 


There are many important contracts in 
which wages are mistakenly tied to the CPI by escalator clauses. 
has 


Professor 
never been a cost-of-living index. 


Examination of the CPI shows that its sole use in wage adjustment is wrong. 





BUILDING service union and a realty 
New York City inserted a 
their September, 1954  labor- 
management contract which provided for a 
reconsideration of base wages in the event 
of a rise in the cost of living after September 
15, 1954. The contract specified that the 
cost of living was to be determined by the 
prices of food, clothing and necessities in 
the New York metropolitan area, excluding 
residential rent, motor vehicle transporta- 
tion, housing and medical care to the ex- 
tent covered in the contract. The term 
“necessities” was undefined in the contract, 
whereby it became relative to the group 
involved. To determine such cost of living, 
the contract indicated that statistical data 
and indexes issued by governmental agenies 
established jor the pur pose of reflecting the 
cost of living should be used.’ 


+ board of 
clause in 


It would appear that the problem was a 
common one. Of thousands of agreements 
surveyed by the Bureau of Labor Statistics 
(BLS), than 2 per cent contained 
similar escalator wage clauses.* At the 
peak of this trend, reached in September, 
1952, 3.5 million organized aid 0.3 million 
workers were covered by 


less 


unorganized 


similar escalator clauses. By the beginning 
of 1955, 1.7 organized 0.25 
million unorganized workers were still cov- 
ered.’ The clause was of some significance 
when prices were declining, of 
able significance when prices rose, and of 
smaller importance when prices were be- 
stable. Although the clause 
common during the period of rapid price 
movement, short 
stability 
more obsolete. 

The reopening many of the 
contracts containing an escalator clause 
specifically designates the BLS Consumer 
Price Index* as the 
for adjusting wages. Where the BLS index 
was specified, the wage adjustment was 
tied to a point change in the index. “The 
much-imitated 1950 General Motors agree- 
ment calls for a 
ment for each 1.14-point change in the 
index. The railroad agreements provide 
for a l-cent adjustment for each 1-point 
change. In each case reference is to an 
index with a 1935-39 base.” ’ 


million and 


consider- 


coming was 


even a period of pric 


was rendering escalator clauses 


clause of 


measure to be used 


l-cent an hour adjust- 


However, in the building service labor 
contract, the general reopening clause was 





11954 agreement between Bronx Realty Ad- 
visory Board, Inc., and Building Service Em- 
ployees, International Union, Local 32 E, AFL, 
effective September 15, 1954. 

2 BLS. Trends in Cost of Living Wage Adjust- 
ments in Collective Bargaining, September 1950 
to September 1951 (September, 1951); also, Lucy 
M. Kramer and James Nix, “Wage Escalators 
and the Adjusted CPI,"’ 72 Monthly Labor 
Review 509 (1951) 


Consumer Price Index 


’ Lily M. David and Donald L. Helm, “‘Wage 
Escalation—Recent Developments,’’ 78 Monthly 
Labor Review 315 (1955). 

*The complete title of this index is ‘‘Index 
of Change in Prices of Goods and Services 
Purchased by City Wage-Earner and Clerical- 
Worker Families."’ 

5H. M. Douty, ‘“‘The Growth, Status, and 
Implications of Wage Escalation,’’ 76 Monthly 
Labor Review 126, 127 (footnote 6) (1953) 
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William |. Greenwald is an assistant 
professor of economics at The City 
College of New York. 





vague in to the definition of the 
cost of living, the base period to be used, 
the magnitude of the adjustment, and all 
related statistical factors. The employe: 
group proceeded to present a brief in the 
subsequent arbitration based exclusively 
upon the BLS Consumer Price Index for 
New York City. The brief of the 
rejected the use of the BLS index 
applicable and inappropriate for measuring 


respect 


union 

as im 

living costs. 

Price 
dis 

wage 


The substitution of the Consumer 
(CPI) for ‘cost of living 
known in 


The 


Index has a 
tinct 
negotiations. 
nence with the formulation 
stabilization program in the 

of the National War Labor Board in July, 
1942, in the “little ’ of the 
Bethlehem Steel Corporation.’ Beginning 
with the GM-UAW 
May 29, 1948, an increasing number of 
portant labor-management agreements were 
concluded in which wages were tied to the 
CPI by escalator clauses. Uncertainty about 
the use of the CPI index of living 
costs and retail price index remained com 
mon.’ The BLS undertook a major revision 
in 1949 and 
chief of the 
of Living of 


recent 
into 


history 


CPI 


and 
came promi 
ot a wage 
wage decision 


steel case’ 


contract of 
im 


escalator 


as an 


and modernization of the CPI 
in 1953.° The 
Division of Prices and Cost 
the BLS noted that “most of what has 
been done has been by way of statistical 
hygiene, rather than therapy, designed to 
‘modernize’ the operation of measurement 
and reinforce it where the rigorous short- 
term uses have imposed particular strains.” ° 
He further noted that “We have been 
perfectly well aware that, for all the multi- 
plicity of uses to which it is put, the Con- 
sumer Price Index is designed primarily as 
a price deflator of wage income We 


completed it 


* For an excellent study of the ensuing con- 
troversy, see Kathryn Smul Arnow, The At- 
tack on the Cost of Living Index (Washington, 
D. C., Committee on Fublic Administration 
Cases, 1951); also, Office of Economic Stabiliza- 
tion, Report of the President’s Committee on 
the Cost of Living, (Washington, D. C., Gov- 
ernment Printing Office, 1945). 

*Cf., Subcommittee of the Committee of Edu- 
cation and Labor, House of Representatives, 
Hearings on the Consumers’ Price Index (Wash- 
ington, D. C., Gevernment Printing Office, 1951). 

® For a technical description of the index, see 
BLS, ‘‘The Revised Consumer Price Index,”’ 
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of 
rigorous 


design index 


in 


did not set out to an 
changes in ‘cost of living’, the 
that is, an index of change in total 


expenditures required in different price situa- 


sense, 


tions to maintain a given level of satisfaction 
or utility welfare The similarities 
of magnitudes and terminology should not 


the two 
10 


or 


be allowed to confuse concepts, 
which are quite distinct.” 
the name of the index 
with some of its technical aspects, the CPI 
remained a retail index and 


cost-of-living index 


Even though 


was changed along 
not a 


price 


Nature of CPI and Cost of Living 
The 


was not 


CP] is not a cost-ol living inde x and 


established for the indi 


the 


purposes 
labor-management 
In the 


prices 


cated in 


consideration minds of many, 


of 


1 
Inder 


an index consumer and an index 


of living costs This is a 


] 


misunderstand 


are synonymous 


major source of continued 


ing and confusion. There are many differ 
ences ot among economists and 


opinion 
Statisticians, but 
tion of the CPI 
authoritative, 


few abou ie interpreta 
Whether the CPI 


most reliable and competently 


remains a mat 


the 


index 
At 


with many 


complied retail pric« 
ter tor the 
the CPI is 


siderations 


technicians Same time, 
constructed 
in addition to those whic! 


technical. 


The cost of 
for those to whom there is a correspondence 


phrase living is ambiguous 
between measuring living costs and measur 
ing prices. Price, quantity and amount 
spent (the product of the two) the 
economic magnitudes involved in both con 
However, an aggregate sum which 
is spent is different than price, which is 
only one factor entering into the amount 
spent, or cost of living as it changes. The 
cost of living is the total amount spent for 
the same level of satisfaction by a specific 
group varying basket of and 
services.” An index of consumer 
measures the prices paid by a group, usually 
tor a _ constant 


are 


cepts. 


ona goods 


prices 


average in composition, 
76 Monthiy Labor Review 161-175 (1953); and 
BLS. The Consumer Frice Index, Bulletin No 
114v (Washington, D. C., Government Printing 
Office, 1953). 

*Edward D. Hollander, ‘“The 
Some Problems in Concept and 
Monthly Labor Review 165 (1953). 

” Work cited at footnote 9, at p. 166. 

“The consumer preference and utility prob- 
lems in the economic theory of cost-of-living 
indexes cannot be measured exactly. The econo- 
mic theory of cost-of-living indexes distinguishes 
money income, equal to money expenditures: 
commodity income, equal to the goods and 
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Theory,” 








TABLE | 


Index of Consumer Prices 
(Constant Price and Constant Basket) 


1954 
Price 
02 
O8 


1954 
Basket 
6 units 
4 units 


Item 
\ 


> 
, 


I 


Index of Consumer Prices 


Product 


12 


100% 


1955 
Basket 
6 units 
4 units 


1955 
Price 
02 
O8 


Product 
12 


Index of Living Costs 


(Constant Price and Varying Basket) 


1954 
Price 
02 
O08 


1954 
Basket 
6 units 
4 units 


Item 


A 
B 


Index of Living Costs 


Product 


12 
2 


3 


44 


100% 


1955 
Baske t 
4 units 
6 units 


1955 
Price 
02 
O08 


Product 
OS 


48 


56 


127% 





im 
and 


It 
commodity 


basket of and services. is 
mediately clear that 
service have to be used to become part of 


the cost of living. 


goods 


a 


An index of living costs may increase, 
remain constant, independent 
increase constancy of 
the index of prices. For example, Table 
I illustrates the hypothetical case of an 
index of living costs increasing because of 
consumer need and preference, while the 
index of consumer prices remains constant. 
The quantity of goods may change and the 
level of satisfaction remain unchanged, as in 
Table I, but if the prices stay constant, the 
index of consumer prices will not reflect 
the change. 

The idea that a basketful of 
ties will be constant while prices change is 
a contradiction in principles basic to the 
central body of price theory. It is a funda- 
mental law of economics that quantities 


decrease 
of the 


or 


decrease, or 


commodi- 


(Footnote 11 continued) 

services purchased with money income; and real 
income, equal to the level of satisfaction ex- 
perienced from goods and services. Two com- 
modity incomes are considered equal when they 
provide equal real incomes. Therefore, a true 
index of the cost of living equals the amount 
of money expended by an individual which 
secures for him the same standard of living or 
total utility in two different situations, or keeps 
him at the same point on his indifference level. 
The problems of different standards of living, 
or indifference levels, and different tastes, or 
indifference maps, are of key significance in the 
economic theory of cost-of-living indexes. Cf. 
Melville J. Ulmer, The Economic Theory of 
Cost of Living Index Numbers (New York, Co- 
lumbia University Press, 1949), and Ragnar 


Consumer Price Index 


and items change when prices change, ex- 
cept for perfect inelasticities. Nor is price 


change the only reason for poeple chang 
habits of and 
penditure. For example, as income increases 
there will of expenditures, 
whether price increases, decreases or is un 
changed. Necessity well as will 
shift the standard of living. If the weights 
in the index of consumer prices are changed 
continuously, the index is a more properly 
weighted index of consumer prices. If the 
weights are not changed continuously, be- 
cause of the expediency of constant weights, 
the index of 
poorer reflection of the 
sumer experience.” 


ing their consumption ex- 


be a change 


choice 


as 


consumer prices 1s an even 


real facts of con- 


The CPI is not a measure of spendable 
income, living costs, actual expenditures of 
consumers, fluctuations in consumption habits, 
changes in the way of life, or the kinds and 
amounts of goods and services purchased. 


Frisch, ‘‘Some Basic Principles of Price of 
Living Measurements (A Survey Article),’’ 22 
Econometrica 407-441 (1954). The statistical 
theory of cost-of-living indexes is concerned 
with the type of problems which we are dis- 
cussing in this paper. 

122, A technical disagreement exists on whether 
a constant or current market basket should be 
priced in constructing a price index. The 
Paasche viewpoint is represented by Bruce D. 
Mudgett, Index Numbers (New York, John 
Wiley and Sons, Inc., 1951). The Laspeyre 
viewpoint is represented by the standard work 
of Wesley C. Mitchell, The Making and Using 
of Index Numbers (BLS Bulletin No. 656) 
(Washington, D. C., Government Printing Office, 
1938). 
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Changes in these factors result from many 
factors other than price. Whether more or 
less is spent on better or poorer items is 
not indicated, as the CPI does not under- 
take to measure the changes in spending 
resulting from changes in living. When the 
same basket is used, no adjustment is made 
for the way of living from one period to 
the next. 

The CPI seeks to measure and 
the effect of price and price change on a 
constant list of goods and services. The 
amount required to purchase an original, 
constant standard level of living is speci- 
fied. Since it is concerned with changes in 
family expenditure resulting solely from 
changes in unit price, it is a price of con- 
stant living. By measuring the price ele- 
ment as it changes in family experience, the 
index states the purchasing power or dilu- 
tion of the dollar as follows: $1 CPI 
However, it does not measure the purchas- 
ing power of income as it is influenced by 
factors other than price. 

The CPI does not measure the volume of 
spending in different places, since it is not 
representative of all areas. In Table Ii, 
prices are not higher in Atlanta, compared 
to Los Angeles, in September, 1954, and 
September, 1955. Rather, the index merely 
means that prices rose more in Atlanta than 
Los Angeles. In addition, neither set of 


isolate 


indexes compares the same basket of goods 
and services in the two places. 

No adjustment is made by the CPI for 
the method of living from one time, place, 


Despite the basic 
index of living 
consumer prices, 


or group to the next. 
incongruity between an 
costs and an index of 
there is a persistent use of the latter inter- 
changeably with the former.” One survey 
indicates that the adjustment for cost of 
living, based mainly upon the CPI, was 
the criterion of wage determination in 34.2 
per cent of all cases of arbitration. The 
CPI is used, it is suggested, because it is 
readily translatable into a specified number 
of cents an hour and, no matter how dubious, 
it yields an exact result of percentage 
change speedily convertible into a wage 
adjustment.” 

The fact is disregarded that the CPI 
merely isolates the effects of price changes 
for a constant list of goods and services 

% The BLS has consistently indicated the lim- 
itations of measurement and use of the CPI. 
BLS, Techniques of Preparing Major B. L. 8. 
Statistical Series (Bulletin No. 1168) (Washing- 
ton, D. C., Government Printing Office, 1954), 
pp. 69-73; and The Consumer Price Index (Bul- 
letin No. 1140) (Washington, D. C., Government 
Printing Office, 1953), pp. 17-19. 
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TABLE li 


CPI of the BLS 
(1947-1949 100 Per Cent) 
Sep 


tember 
1954 


Sep- 
tember 
1947-1949 1955 
100.0 115.4 116.1 
100.0 116.3 117.2 

Department of Labor, Monthly Labor 
various issues; BLS, Consumer Price 
issues 1947-1955 


City 
Los Angeles 
Atlanta 


Source 
Review, 
Index, 





of an indicated group. Special biases arise 
when the index is applied to income groups the 
characteristics and habits of 
which are different than the average group to 
which the CPI is applied to measure the 
and 


consumption ot 


prices 
serv- 
this 


paid for a constant list of goods 
W hat 


average group 


CPI Group of Workers 


The index of consumer prices is a 
yardstick measuring the average change in 
the prices of goods and services customarily 
purchased by the families of wage earners 
and clerical employees living in cities of 
more than 2,500 in the United States. The 
major occupation of the family is defined 
by that of the family head. It is not any 
small group of families with distinctly simi- 
lar characteristics. On the other hand, all 
consumer groups in the not 
covered, nor is the experience of any one 
group which deviates from the average re- 
flected. Excluded from the national sample 
were families which income 
from wages or salaries (as the unemployed), 


are the characteristics of 


ices. 


price 


economy are 


secured no 


wage earners in domestic service and relief 
recipients without wages or salaries. The 
family units contained two or more per- 
sons, with a national average of 3.3 persons 
per family. The family income was under 
$10,000 after taxes, with the average family 
income of this moderate-income family in 
1952 equal to $4,160 after taxes, or $1,261 
per capita. These magnitudes vary be- 
tween cities.” 

Although the CPI assumes a homogeneity 
of consumption among consumers in the 
country or a city, it is virtually impossible 
to find any section of the population which 


4 Irving Bernstein, Arbitration of Wages (Los 
Angeles, University of California Press, 1954), 
pp. 72-77. 

4% For information by cities, see BLS, Family 
Income, Expenditures, and Savings in 1950 
(Bulletin No. 1097 (revised)) (Washington, 
D. C., Government Printing Office, 1953) 
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is homogeneous from a consumption point 
of view. The CPI has to be adjusted for 
the living costs and prices common to each 
group, at one time and place, according to 
budget data of prices paid and quantities 
purchased, and according to income size, 
family size, and other characteristics. In 
particular, the CPI does not reflect the pur- 
families at the 
income scale whose levels and standards of 
living deviate most from the normal. At 
one extreme, it cannot be used for the 
wealthy, for college professors or for those 
living on annuities. Alimony in divorce 
decrees cannot be issued with an escalator 
clause based upon the CPI. Single workers, 
elderly and also 
different from the moderate family. Most 
important, the CPI used for 
families at the lower frinzes of the aver- 
age, as those in marginal industries, on re- 
lief, unemployed, receiving public assistance 
average. If 


chases of extremes of the 


couples pensioners are 


cannot be 


or earning wages below the 
one insists upon using the CPI, the index 
must be adjusted for its biases which affect 
a specified group. 


Deviational Group of Workers 

The group involved in the building service 
contract consisted of janitors, porters and 
superintendents. Can the base wages of 
janitors, porters and superintendents be ad- 


justed in accordance with changes in the 
CPI, as a substitute for an index of living 
This can be done only by adjust- 


costsr 
ing the CPI for its inherent biases as an 
index of living costs for the group. The 
initial problem becomes one, therefore, of 
determining the quantitative and intangible 
order to adjust the CPI to the 
level which would reflect the real change in 
the cost of living experienced by the group. 

The wage involved are 
pletely different from the moderate-income 
families covered by the CPI in New York 
City. Many live at the fringe below the 
moderate-income level, at or close to the 
public-assistance minimum of the Depart- 
ment of Welfare of New York City.” Ap- 


biases in 


earners com- 


* For example, the Department of Welfare of 


New York City gives $35 a week to a family of 
tive for food, clothing, personal care and house- 
hold supplies. In addition, the department pays 
for rent and utilities, medical and dental care, 
and other things. Under the law, many of the 
families in the group under discussion could 
qualify for partial relief and public assistance. 
The public assistance minima for differently 
composed families in New York City are in 
New York City Department of Welfare, Basic 
Department of Welfare Morthly Allowcences, 
effective July 1, 1953, Form M-197, revised Au- 
gust 14, 1953. For the living costs of an un- 
married woman living with her family, see New 


Consumer Price Index 


proximately three fifths of the group are 
white, one quarter is Negro, and the re- 
maining portion is Puerto Rican, with less 
than the average percentage of American 
born for a typical group. Under the 
multiple dwelling law of the city a legal 
apartment, including utilities, is supplied to 
the superintendents and janitors, although 
many of the porters live off the premises 
The labor-management contract requires a 
minimum six-day, 48-hour week, with time 
and one half of the base wage for the eight 
heurs in excess of 40 hours. By the nature 
of the job, the worker is on call at all 
times, available for emergencies before and 
after and on the seventh day, for 
which no explicit pay is received. The 
services of many members of the family in 
addition to the worker are used to meet the 
job requirements. Therefore, on an hourly 
basis, the hourly rate of pay per family mem 


ber is much lower than indicated by the 


hours 


gratul 
ties of the job plus the base wages of the 


contract. 


Deviational Group: Substitution 
of CPI for Cost of Living 
The 


date for measuring cost-of 
living changes, for good reason, is often a 
source of contention.” The effective date 
of the contract of the building workers was 
September, 1954, with the anniversary date 
September, 1955. The CPI of the BLS for 
New York City for these two 
given in Table III. Using the variant sug- 
gested by the recomputed weights, because 
of the exclusions in the labor contract, the 
CPI for New York City in September, 
1954, is 110.65, and in September, 1955, it 
is 110.82, an increase of 0.17 per cent.” 
Irrespective of the variant used, the CPI 
showed an increase. When the calculation is 
from the initial month to 
month, the 
problem Using the 


base 


dates is 


made contract 


any other presence of sea- 
becomes a 
period 1951 to 1955 as the period for cal 
culating the 


the second 


sonality 


index, September is 
month.” The 


seasonal 
highest seasonal 


York State Department of Labor, Cost of Living 


for Women Workers in New York City, Septem- 
ber 1954, Publication No. B-80, April, 1955 

BLS, Trends in Cost of Living Wage Ad- 
justments in Collective Bargaining, cited at foot- 
note 2, at p. 3; work cited at footnote 14, at 
p. 73 

% Many other variants of cost of living can 
be used, in terms of the labor contract exclu- 
sions, requiring the recomputation of the 1952 
weights to total 100 per cent in each case. 

” The relative seasonal index was calculated 
by the linearly adjusted, monthly means 
method 








TA 


CPI of the BLS 
(1947-1949 
Indexes 
September, September, 
1954 1955 


(1) 
112.7 
111.8 
115.8 
104.4 
129.7 
124.0 
107.7 


Group 

All 
Food 
Housing 
Apparel 
Transportation 
Medical care 
Personal care 
Reading and 

creation 

Other 


services 


l 


rec- 


104.5 105.0 


goods and 


121.3 121.1 


1 and 2—BLS, P 


Consumer 
1955 


Source: Cols. 
issued October 26, 1954, and October 21 
Release No. 54-234, issued July, 1953 

* Per cent distribution of 1952 

» Recomputed from volumn (3) to total 100 


W 


value weights 


BLE Ill 


for New York City 
100 Per Cent) 
Weights 


Variant 
Weights” 


Variant Indexes 
September, September, 
1954 1955 
(1) (4) 
(5) 
110.65324 
67.88496 

0 
24688 

) 

0 
4.01721 


eights * 
(4) (2) > 
(6) 
110.82056 
67.94568 

0 
17.21384 

0 

0 


$+.12911 


(3) 
00.00 
34.67 
28.91 
9.43 
9.11 
4.88 


(4) 
100.00 
60.72 

0 
16.52 

0 

0 


3.73 


/. 


17. 


5.37 9.40 9.82300 9.87000 


5.50 9.63 11.68119 


11.66193 


1954 
BLS 


rice 1955 


Index, 


Index, 
respectively 


September 
Col. 3 


and September, 
Consumer Price 


BLS, Release No. L. S. 54-234, July, 1953 





annual secular increase for the same period 
was 0.628 per cent.” The direction of 
change rather than the amount of change 
becomes the significant feature of the move- 
ment. The average change derived in the 
CPI means that at half of the 
families experienced larger price changes. 


least one 

The CPI generally understates the rise 
in the price of living for income groups 
below the average. The following 
recorded f represent part of the 


few 
tactors 
planation for the understatement. 


ex- 


(1) The cost of living of the lower in- 
come groups rises faster than the cost of 
living of other groups because the former 
have a tendency to buy items other than 
the commonly bought ones. Many items 
nonpriced for the CPI rise more than the 
priced items. 

(2) Consumers at the lower levels of in- 
come are generally not in position to 
economize on their cost of living by pur- 
chasing goods of lower quality than those 


a 
‘ 


which they are accustomed to buying 

(3) When prices rise, many items which 
the income groups purchase dis- 
appear from the market. 


lower 


(4) Food and clothing costs of families 
with limited which represent a 


incomes, 


2% Working with the annual CPI indexes for 
New York City, Y 111.65 628(X) by the 
method of least squares, in which 1953 is the 
year of origin of the equation. 
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the budget 
volatile, 


f 
espec ially 


larger share and proportion « 
and expenditures, are 
and rise more than other items. 
Where the lowe: 


exercise 


(5) income groups cat 


a choice, they purchase the lower 
priced items, which increase the most when 


Where they 


are 


cannot exer 
the up 


prices are rising 


a choice, they faced with 


problem 


cis€ 
trading 

(6) The basket of goods underlying the 
CPI contains more and different goods than 
are purchased by the lower income groups, 


in theit 


thereby dampening the change 


living costs.” 

The problem testing 
these to the 
goods underlying the CPI to see whether it 
of the tl 
specified group buys 


initial in some of 


factors examine basket of 


is 


4 goods which 1€ 


representative 


CPI Basket of Goods and Services 


The basket 
weighting the prices is based upon a survey 
the purchases of the moderate- 
income families. To included the 
national basket, therefore, items had to be 
relatively standard from city to In 
1950 the Consumer Expenditure Survey was 


constant market used for 


of actual 


be in 


city. 


other deficiencies of the index, such 
as the time lag in publishing the data, see 
Lioyd G. Reynolds, Labor Economics and Labor 
Relations (2d Ed.) (New York, Prentice-Hall, 
Inc., 1954), pp. 522-524. 
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conducted by random sampling techniques 
in 91 cities where the minimum population 
was 2,500. The survey was later adjusted 
to reflect the 1952 expenditure pattern 
Thereafter, 46 cities have regularly 
sampled for 300 items, of which 90 are food, 
35 house furnishings, ten fuel, 
and 90 miscellaneous goods and 

Prices are taken from 2,000 food 
3,000 other retail establishments and 30,000 
tenants, and reports are received from serv- 


been 


75 apparel, 
services. 


stores, 


ice establishments. 


A Few Relevant Deficiencies 


The time when the survey was conducted 
was most inappropriate, for the Korean War 
had raging June, 1950. The 
rest of the year was devoted to large-scale, 
scare buying, in a short-lived buying spree. 
The rush in buying, particularly for con- 
sumer durables, was due to World War II 
fresh in the minds of 
Since actual expenditures on 
apparel and_ perishables 
pressed, these items were underestimated 


been since 


being relatively 
consumers. 
food, were de- 
and excessive weights were given to consumer 
durables. In part, this improper weight in 
the choice of goods was recognized when 
food and other items were upweighted in 
the 1952 revision. 

Approximately one out of 5,500 families 
in the country was questioned, meaning a 
relatively large sampling error, and one to 
six out of 100 questioned families refused 
to answer questions put to them in the 
survey. The original expenditure survey in 
the first half of 1951 was based upon the 


recall and recollection of the housewite 
concerning the quantity and type of goods 


F »¢ rd 


and 


she purchased in the previous year. 
week 


addition 


was based upon the previous 
adjusted to an annual basis In 
to the seasonal problem for food, enough 
statistical surveys have been conducted for 
testing errors of recall to cast doubt upon 
the belief that errors of recall tend to cancel 
out. When there is dependence upon the 


voluntary cooperation of consumers con- 
details are not 


from 


cerning past events, exact 


secured A recall can 
a wild deliberate overestimate 
or underestimate.” Nearly all 
deliberately underreport their expenditures 
for alcoholic beverages compared to their 


easily range 
guess to a 


consumers 


actual purchases, and nearly all overestimate 
consumption, such as 
expenditures for reading material. 


socially acceptable 

The deficiencies in a few of the constant 
weights are shown in Table IV, in 
of the probable bias in the CPI when it is 
applied to the groups. For 
the country as a whole, the relative impor- 
tance of shown in Table V. The 
relative importance of items in the index 
shows only how the moderate-income fami- 


terms 
lower-income 
items is 
lies would be spending their money if they 


had continued to buy the kinds 
quantities of goods and services that they 


same and 
purchased in the period on which the index 
value weights are based. Actually, however, 
consumers vary the amounts and kinds of 
things they buy as prices change, so that 
the relative-importance figures may, as time 
reflect actual expendi- 


passes, no longer 





TABLE IV 
Relative Importance of Items Priced for CPI * (1952) 


Relative 
Importance 
Item (Per Cent) 
Butter A9 
Round steak .92 
Fresh milk 2.55 
Woman’s fur coat 11 


Physician, office visit 68 


Source: BLS, ‘‘Relative Importance of Items 


Relative 
Importance 
(Per Cent) ias 


Probable 
b 


Substitute 
Down 
Down 
Down 


Margarine 24 
Hamburger 61 
Powdered milk 
Woman’s heavy 
coat, fur-trimmed 09 
Physician, home visit 68 


wool 
Down 
Down 


in the Consumer Price Index,’’ Monthly Labor 


Review, Reprint 2163 and Serial R. 2146, April, 1954, and August, 1954, respectively 


® The actual 1952 weights for the CPI are not published by or available from the BLS. 


The 


values used to best approximate the 1952 weights are the relative importance of items in 1952 
6 In the CPI for income groups below the moderate income group. 


documentation (checks), regular and recurrent 
payment (rent), habitual expenditure (a pack of 
cigarettes every day), or special importance (a 
television set). On items which are irregular in 


Consumer Price Index 


2 Recall is easy and relatively accurate with 


incidence (clothing expenditures) or variable 
(food and medical care), difficulties of remem- 
brance develop. For a discussion of the errors 
of recall in the Consumer Expenditure Survey 
of 1950, see work cited at footnote 15. 
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TABLE V 


Relative Importance of Items 


Priced for the CPI 
1952 1953 1954 
Group (Per Cent)(Per Cent) (Per Cent) 
All 100.00 100.00 100.00 
ood 29.84 29.23 
Housing 32.18 32:63 
Apparel 9.42 
Transpo 
tation 
Medical care 
Personal care 
Reading and 
recreation 
Other goods 


and services 5.0] 


Source: Same as Table IV 





becomes so 


When the 


» render the 


tures. difference 


current relative 
importance patterns unrealistic, revision of 
the index weights becomes necessary. Judg 
Table V, this has not happenec 
moderate-income group from 195 
As is known from budget compari 
shifts in habits 
exist from one group to another, the rela 
tive importance ot 
stable, 
groups 


ing from 
for the 
to 1954. 


sons, tar 


I 
) 


reaching buying 


which, no matter how 
ascertained For these 
while 


cannot be 


some items disappear new 


articles appear, and novel items replace 


older styles, without | 


being indicated by the 
being pur 
group 


relative items 


chased by the 


importance of 
moderate-income 
Biases develop in the CPI not only due 
underweighting of 
items in the constant basket. No attempt 
is made to measure quality deterioration in 
the form of discomfort, and 
inferior reflects neither 


items priced, 


to overweighting and 


inconvenience, 
service. The CPI 
the quantity nor quality of 
taking incomplete 
similar 


thereby 
quality, 
All varieties of 
modities. The quality or use 
has no objective or 


account of 


service and intangibles.” 


goods are separate com- 
value of goods 
statistical measure. It 
is the intangible and unmeasurable element 
actual life, use, value or social 
No fixed 
1 


defining the 
desirability of goods or a service. 
standard of quality exists for many goods 
which can be stated in price terms. Money 
and a 
If less use is 


price may remain the same real, 
hidden price rise may occur. 
*% For a theoretical discussion of the technical 
aspects of quality problems, see Erland v. Hof- 
sten, Price Indexes and Quality Changes (Lon- 


don, George Allen and Unwin Ltd., 1952). 
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price is 


— com 


secured from an item and it re quires oitenel 


and quicker units have 
to be 


If an article of clothing wears half as lone 


replacement, mors 
purchased to give the same service 
price is the same 
price has doubled. If one 
lower 


as usual, and the money 
the real 
tutes a 


substi 


grade of food for a higher 
grade so that the food has only 80 per cent 
ot its former food value, the 
cent if the 


7 he use 


real price has 
pric ¢ 
items, 


increased 25 per money 
made of 


make 


expensive, 


stays the same 


stvle changes and the like may com 
modities obsolete and more 


though the 


Although no 
exists for 
upon 


even 
money price remains unchanged 


fixed standard of quality 
goods, the CPI is 


which 


many based 


specifications give a narrow 


quality, with within the 


Services 


range ot pricing 


such as medical treat 
difficult to 


commodity an 


range.“ 


ment, are very specify To be 


specified as a item cannot 


be out of gular, a 


Disre 


date, a second, an irre 
remnant, a job lot, or a close out 
garded are the “shopping around” habits 

level of income, 


lower 


consumers. At the lower 


quality of available 


takes on 


statistics generally 


changes in the 


priced merchandise special signifi 


cance Price understate 


changes in actual consumption in a rising 


inadequately reflect 
} 


market, because they 


the reduction in quality which occurs, 1 


matter how 


The 
services are collected on the first three 
fifteenth of the 
establish 


families 


careful the specincations 


prices ol the specified goods and 


of the week, including the 


month, from stores and service 


ments, not from consumers and 


There is an important difference between 


mere pricing and actual purchasing. Ke 


ported prices generally tend to und rreport 


and understate changes, and actual 
prices paid tend to be above recorded prices 
The taken 
of up-to-date merchandise in good c« 


usual assortments As 


price 


prices are from the price tags 
yndition 
and available in the 
soon as an item is no longer the volume 
seller, prices of a similar item are taken and 
the item is linked into the index. Apparel 
downtown Food is 


included 


is priced in stores 
priced in retail stores all over an 
city where the wage earners and salaried 
employees buy, including chain, 
ent, specialty, downtown, neighborhood and 


Even though a repre 


independ 


suburban stores 
sentative store is priced or a representative 
calculated, the 


range oO! prices 1S 


* For specifications of commodities and serv- 
ices, and pricing practices, cf., BLS, Average 
Retail Prices, Collection and Calculation Tech- 
niques and Problems (Bulletin No. 1182) (Wash- 
ington, D. C., Government Printing Office, 1955) 
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Prices differently in 
the question 


similar or 


disregarded. 
different and 
whether a sample of 


move 
remains 
identical 
commodities yields a representative value. 
Pronounced dispersion weakens the validity 
of an average quotation, especially since no 
measure of price dispersion among the out- 


stores 


lets is given. The problem remains whether 
the sampled patronized by a 
specific group below the moderate-income 
group.” 


stores are 


Deviational Basket 
of Goods and Services 

A few factors can now be tested for the 
building workers involved. As a group, 
many of the workers covered by the con- 
tract live in high-rent areas with high- 
priced stores and service establishments. 
When they can exercise a choice, they 
undoubtedly purchase the less expensive 
items. Not being able to exercise free 
choice at all times, because of the require- 
ments te stay close to the place of employ- 
ment, they purchase higher priced 
goods. Therefore, they experience a double 
squeeze on their living costs. 


also 


Differential Change in High- and 
Low-Priced Items 

In September, 1954, the foods group of 
the CPI was 111.8, and in September, 1955, it 
was 111.9, an increase of 0.1 per cent (Table 
II1). Did high-priced or low-priced items 
increase the most over the period? Of the 
78 retail food prices of the BLS in the two 
periods, 34 increased, 29 decreased and six 
remained unchanged. The remaining nine 
were in unlike units, which were spliced 
into the index, but were linked in so that 
a decline would be indicated in each case.” 
The 69 remaining food items are too hetero- 
geneous in terms of sample size to test the 
question in the best fashion possible. The 
Department of Markets of New York City 
publishes the most general retail prices in 
New York City for the weeks ended Sep- 


tember 16, 1954, and September 15, 1955.” 
Of the 93 perishable items priced in the 
two comparable weeks, 33 did not change, 
28 declined and 32 In the 32 
prices which increased, there was an inverse 
correlation between the magnitude of the 
price at September, 1954, and the percentage 
change in price to September, 1955. 


increased. 


Uptrading Aspect 


Another factor affecting the 
group is the many of its 
members in high-rent and high-priced store 


janitorial 
presence of 


This factor is seen in many intangi- 
few numbers can be expected to 
reflect the experience of the housewife as 
he demands of the jobs 
require the janitor and his wife to remain 
on or They have 
little to shop in the downtown or 
lowest The 
housewife solves her shopping problem in 
many puzzling, yet pragmatic ways. The 
children do a substantial amount of piece- 
meal purchasing at neighborhood 
with all the attendant risks of unwise pur- 
chases, overcharging and open-book credit 
The housewife cannot always take advan 
tage of week-end sales, markdowns, special 
discounts or shopping comparisons, because 
of the need for her 
high-priced area, uptrading (the 
merchandise of higher price or quality than 
formerly purchased) becomes 
voluntary. It is 


areas. 
bles, as 
she shops around. 
close to the premises 
time 
times 


priced stores at al! 


stores, 


Being in a 
buying of 


presence 


wanted or 
forced rather than 
because of the 
where, when, how and what to buy. 
substitution is reflected in the ab 
sence of lower grade and lower priced 
foods in the same stores, as well. A spent 
dollar goes for higher quality than 
living 


forced 
choice of 


The 


absence of free 


forced 


rather 
more food, meaning an increase in 
costs. 

The uptrading element is hard to meas- 
ure statistically, but it can be illustrated 
Many of the workers under the contract 
live in areas tenanted by Jewish people 





* Many other pricing problems exist. Sea- 
sonal items are priced in the month they ac- 
tually are in season. Where a price is a 
seasonal price and the commodity disappears 
from the market, the last price quote is retained 
until the new quote in the next season. Many 
seasonal items, as clothes, drop in price at the 
end of a season and even though none of the 
item is purchased, it is carried at the lower 
price thereafter. When the item reappears 
for sale in the market, the price increase is not 
reflected in the actual expenditure for the item, 
since the price increase is dampened. 

Some items are priced every month, others 
every three months, and a few not at all. A 
price family or pattern is assumed to exist when 
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prices of different commodities move together. 


For example, round steak is priced and the 
change in sirloin is estimated from the change 
in round steak. Trial pricings are periodically 
conducted to determine whether the price family 
is being maintained. By sampling one type of 
food and imputing its behavior to other foods 
of the same type, the sampling error in the 
prices is increased even more. 

* Retail prices from BLS, Retail Food Prices 
by Cities (September, 1954, and September, 
1955). 

77 New York City Department of Markets, 
Weekly Retail Price Report—N. Y. C., for weeks 
ended September 16, 1954, and September 15, 
1955. 
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The corner meat market is the kosher 
butcher shop or delicatessen, patronized by 
the confined janitors for reasons which 
have already been given. The CPI is based 
upon standard meats and includes no kosher 
meats. The CPI index for meat in New 
York City declined from 107.5 in Sep- 
tember, 1954, to 105 in September, 1955.” 
Neglected is the involuntary uptrading of 
the janitors, illustrated in Table VI. In 
two of the four groups, kosher meats in- 
creased more than the standards meats; in 
they remained constant while 
standard meats decreased; and in one case 
kosher meats actually increased while 
standard meat This wup- 
trading element, illustrates the 
downward bias of when it is ap 
plied to 
janitorial group. 


one case, 


prices declined. 
therefore, 
the CPI 
measure the 


living costs of the 


Price-Dispersion Factor 


A price need not mean that the 
item is available at a lower price for every 
group. The CPI is upon 
price with no measure of price dispersion, 
while the Department of Markets of New 
York City reports the most general price 
and the price range in the sampled stores. 
For example, turkey remained at 49 cents 
a pound in September, 1954, and September, 
1955, yet the price range went from .39-.59 
to .45-.59. A quart of approved milk also 
remained constant at 23 cents a quart, yet 
the price range increased from 22-24 cents 
to 22%4-24Y% cents. In the latter case, the 
price was constant, yet the item was ob- 
tainable only at a price which was probably 
higher for many than it had been in the 
earlier month.” 


decline 


based average 


Exclusions and Minimizations 

The shopping basket underlying the CPI 
excludes or minimizes intangible 
items. A double because the 
effects of changes in 
consumption are excluded. 


many 
bias ensues 
these omissions on 
The CPI omits 
% Data from BLS, Consumer Price Index 
(September, 1954, and September, 1955). 

* Report cited at footnote 27, at p. 1 


Life 
$1,000 » 
None 
None 


Individuals Covered 


Union card holder 
Spouse 
Children 


expenses. 


Disability Income 


* Eight dollars a day for room and board for 72 days 


taxes levied upon persons rather than 


things, such as federal and state income 


taxes. Direct sales taxes are only partially 


considered. Disability benefit payments and 


social security taxes are forced expendi- 


tures, but excluded from the basket. Con- 


tributions to charity, children’s allowances, 


most educational services, union dues and 


savings are excluded. Insurance premiums 


are excluded or weighted insignificantly. 
The CPI is upon than 


credit prices, and a downward bias is ex 


based cash rather 
erted for those groups which borrow cash, 
or buy on installment or on credit. Interest 


held 


1952 relative 


been constant at a 


The 


nonmortgage interest, bank service ch 


rates have 


low level 


very 
importance 

arges, 
funerals, legal services 
fied 
expenditures 


and other unspeci 
1 


items was 83/100 of 1 per cent of all 


For the group under discussion, many of 
intangibles were 
A few 


these increasing parts of 


living costs of the increases will b« 


noted 


(1) The continued 
workers on the 


presence or these 


premises means that an 
excessively disproportionate amount will be 
spent on eating, drinking and smoking. The 
open-book credit they 
hood stores will not be reflected in the 


(2) An 
costs is incurred by many of the 
better neighborhoods 
have to be better 
The child attending school paid 
more a week for his milk at 

had in the 


neighbor 
CPI 


small 


incur at 


abnormal percentage of 
workers 
Children 


social ac- 


living in 
groomed for 
ceptance. 
at least 1 
than he 


cent 


school year 


(3) The 
ment 
ness and disability.” 


previous 
job and environ- 


incidence of ill 


nature of the 
higher 

Medical expenses have 
CPI 


makes for a 
been rising steadily, as shown by the 
in Table III. 

(4) The 
attend church 
parochial have 
higher school expenses over the 


he group who 


children to 


members of 


t 
send their 


and 


schools faced substantially 


past year 
* Although medical care was excluded from 
the cost-of-living variant calcuiated for the 
group, the welfare plan is an incomplete non- 
contributory plan, as follows 
Hospitalization * 
and Surgical 
Yes 
Yes 
Yes 


Medical 
$200 
None 
None 


Protected 
Not applicable 
Not applicable 


plus $80 for related 


» With double indemnity for accidental death. 
¢ Beginning with the fourth visit to the physician, up to $4 for a home visit 
and $3 for an office visit per day, with an aggregate of $200 for each ailment 
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TABLE Vi 


Comparison of Prices for Standard 
and Kosher Meats * 


(September, 1945 100 Per Cent ”) 
September, 1955 


Standard Kosher 

Meat Subgroup Meat Meat 
All 101 ‘ 104 
Dressed poultry 107 108 
Beef 96 100 
Veal 104 106 


Lamb 99 103 


Source: New York City Department of Mar- 
kets, Weekly Retail Price Reports—N. Y. C., for 
weeks ended September 16, 1954, and September 
15, 1955 

*A kosher meat is a meat 
quirements of Jewish law 

» Indexes calculated by an unweighted aggre- 
gate of actual prices 

The unweighted index, including pork prod- 
ucts, was 95 per cent, indicating the same 
downward movement as the CPI of the BLS 


fulfilling the re 





(5) When 
cost industrial and endowment policies are 
purchased. When 
installment, 


buying insurance, the highet 


borrowing cash or buy 


ing on higher interest rates 


are paid normally. Interest rates increased 
during 1955 as a result of the 
policies adopted by the Board of Governors 
ot the Most of 
the larger commercial banks in New York 
City increased the discount rates from 3.33 
to 3.75 on secured personal loans (+12.6 
per cent) and from 3.83 to 4.25 on unsecured 
personal loans (+11 per cent) during 1955. 
minimal level in 


restrictive 


Federal Reserve System 


Interest is at a constant, 
the CPI. 

(6) For those in the group who paid 
New York State income taxes, 11 per cent 
more was paid on April 15, 1955, than in 
the previous year when the governor of the 
state vetoed the 10 per cent credit. 

(7) Under the revised social security law 
the maximum was January 1, 
1955. Since the law permits imputing the 
value of an apartment and utilities for 
social security purposes, as much as $12 
more is paid in social security taxes in 1955 


raised on 


than in the previous year. 
Virtually all of these unmeasurables, as 
well as others, are excluded from the CPI, 


and the BLS offers no numerically calcu 
lable alternative CP] 


Conclusions 


A few 
may 


tentative but general conclusions 
examination of the 
of living costs. The CPI] 
Notwith 
CPI is used to measure living 
When the CPI is 


costs, it must be 
group to which it is applied 


be drawn from the 
CPI as a measure 
costs 


index of living 


standing, the 


is not an 


used to 


costs measure 


} 


living adjusted for 


is economically below averas 
drifting 
be adjusted 


has been upward, has te 


upward t 


ivin 


costs. An examination of erist 


of the group under discussion in this paper, 


for illustrative purposes, indicates that it 


deviates below the moderate 
CPI is 
upward 


income Lroup 
to which the 
that an 


living 


How 
ot the 


esting 


applied, sugs 
revision is needed in its 


costs 
should the 


CPI be to arrive 
living for the 


large 


cost oft rroup | 


information for measuring the living co 
of the group at the 


index of 


two points im ludes 


bot! 
budgets in the 


expenditures at times; the 
and quality 


adjust the 


quantity two 


periods t index of family ex 
penditures for a changing level of satisfac 
tion; a price index of the 
by the group in the two periods to adjust 
the index of family expenditures for 
variations; and the ages and 
sition of the family to make 


adjustments. In the absence of 


goods purchased 


price 
size, compo- 
additional 
ideal infor- 
mation, a second method involves ascertain 
ing the exclusions applicable to a group, 
and 
state income taxes, adjusted for the under- 
estimates of such items as and 
food, and the resultant approximation de 
flated by federal income taxes which create 
a leakage in the adjustment.” 


such as increases in social security 


interest 


Actually, the data for either adjustment 
are rarely available, requiring the use of 
the CPI as a basis for approximation. How- 
ever, because of the limitations of the CPI 
as a price index, it understates the living 
below the 
age income. As indicated, there probably is 


(Continued on page 249) 


costs of economic groups aver- 





* To reaffirm this point for the last time, see 
the technical appendix containing the report of 
Wesley C. Mitchell in Report of the President’s 
Committee on the Cost of Living, cited at 
footnote 6. 

*% It is humorously interesting that with a 
complete disregard of the CPI for the cities 
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involved, the Pacific Coast Conference granted 
a cost-of-living wage boost of 33% per cent an 
hour to all student athletes associated with the 
nine member schools of the conference, in 
recognition of the rise in the cost of living for 
students. Cf. New York Post, December 9, 
1955, p. 87. 
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Decisions of Courts and 


Administrative Agencies 








OCKOUT has been defined at common 
4 law as “cessation (by the employer) of 
the furnishing of work to employees in an 
effort to get for the employer more desirable 
terms,” but the NLRB noted that “the term 
lockout is not statutorily defined = apie) var 
(Betts Cadillac Olds, Inc., 96 NLRB 268 
(1951).) With this in mind, let’s take a look 
at the just-settled Westinghouse stoppage. 
The Bureau of Employment Security, De- 
partment of Labor and Industry of Penn- 
sylvania, made the ruling that commencing 
December 27, 1955, the unemployment re- 
sulting from this extended labor dispute 
was not subject to disqualification under 
the provisions of the Pennsylvania Unem- 
ployment Compensation Law because the 
stoppage which commenced as a “strike” 
had been converted into a “lockout.” “Any 
other construction of the Act would deprive 
the employees who had decided to end the 
strike and return to work from any unem- 
ployment compensation whenever the em- 
ployer subsequently refused to reopen his 
plant.” These were also the holdings of 
previous (Bonner and Burger) unemployment 
compensation cases. 


The Westinghouse strike began in Oc- 
tober. As it wore on, the governor of the 
state proposed that the parties go back to 
work and submit their dispute to arbi- 
tration. The employees were willing to go 
back to work under the prior existing terms, 
but the company would not proceed on this 
In the Board’s view this was an in- 
stance of a strike nature had been 
changed to that of a lockout. 


basis. 
whose 


The unemployment resulting from this 
dispute is not subject to disqualification 
under provisions of the State Unemploy- 
ment Compensation Law Section 402(d). 


In the Leto unemployment compensation 
case (1954), the court held that the stop- 
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lockout and that 
were eligible for benefits when they offered 


page was a employees 
to go back to work on the terms and condi 
tions previously in effect. Thus, the em- 
ployer’s refusal of the proposal of the governor 
and the IUE and UF 
was in effect a conversion of a strike to a 
lockout which previously 


acceptance by the 
would have dis- 
qualified the unemployed from state bene 
fits. 


“When used in this act .. . the 
term ‘representative’ includes any 
individual or labor organization."’ 

You wouldn’t think that so 
statement as that above could have a mean- 
ing so complicated as to require the Su- 
preme Court to define it. Here is how it 
happened: 


simple a 


In the case of U. S. v. Ryan, 28 Lasor 
Cases { 69,341, the president of the union 
was indicted and charged ualaw- 
fully receiving sums of 
porations employing members of the union of 

The trial court 
guilty under this 
unlawful for 


with 
money from cor 
was president 
held the union official 
clause of T-H: “It 
any representative of any employees who 
are employed in an industry affecting com- 
merce to 


which he 


shall be 


receive or accept, or to agree to 
receive or accept, trom the employer of such 
employees any money or other thing of value.” 

The United States Court of Appeals for 
the Second Circuit reversed with directions 

It interpreted the word “repre- 
to mean the exclusive bargaining 
rather than 
Justice 


to dismiss. 
sentative” 
representative of the 
any representative of the 
Learned Hand dissented. 


workers 
union. 


This decision gave rise to two schools of 
thought as to the meaning of the term 
“representative.” One view is that of Justice 
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Learned Hand, which would hold the de- 
fendants in this and similar 302(d) cases 
guilty. The other view is that of Judge 
Palmieri—a strict and narrow interpretation 
of the term “representative.” 

The Supreme Court has decided for us 
which view will now be adopted in U. S. v 
Ryan, 27 Lasor Cases { 69,779. The Taft- 
Hartley Act forbids “any representative of 
any employees” to accept money or gifts 
from employers of the represented workers. 


Question: whether the president and prin- 
cipal negotiator of a labor union is a “rep- 
resentative’ of employees within the meaning 
of Section 302(b) of the LMRA. 


Answer: district court, yes (27 Lasor 
Cases § 68,937); court of appeals, no (28 
LABOR { 69,341); the United States 
Supreme Court has said yes. 


CASES 


Ryan was found criminally liable under 
the Taft-Hartley 
from 


Act for accepting money 
corporations which employed the 


members of the union 


The court of appeals reversed solely on 
the interpretation of the term “representa- 
tive.” It concluded that the term had a 
technical meaning in labor legislation and 
was limited to “the exclusive bargaining 
representative” of the employees, which 
in this case was the union itself. Since this 
section applied only to the “representative,” 
payments made to Ryan individually were 
not covered. 


The Supreme Court thought not. Many 
limitations or prohibitions upon labor or- 
ganization action can be effective only if there 
are corresponding limitations and prohibitions 
individuals who act for the 
organization. 


on the labor 


“Exclusive bargaining representative” would 
drastically reduce the scope of the section 
and its purpose. 


“The LMRA provides that the term ‘rep- 
resentative’ shall have the same meaning as 
when used in the NLRA as amended by 
this Act.” The definition appears in Section 
2(4) of the NLRA. The term “representa- 
tives” includes any individual who acts for 
the labor union. 


The Board has held that employees may 
choose to elect an individual as exclusive 
or sole bargaining representative. The 
court of appeals assumes that the possibility 
of such action by the union is rare, and that 
that is the only reason for the inclusion 
of the word “individual” in this definition. 
The Court believed that this was an unac- 
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ceptable and anomalous view. All collec- 
tive bargaining is conducted by individuals 
who represent labor and management. Con- 
gress placed the identical limitations on both 
individuals and organizations by terming 
both “representatives” of employees in 
Section 2(4). 


It is plain that the literal meaning of the 
words of the statute strongly suggests that 
they were meant to include someone in the 
both and 


position of negotiator 


president. 

The Supreme 
Hand in his 
opinion of the 
reversed the lower court. 


principal 


Judge 
majority 


Court sustained 
trom the 


court ot 


dissent 


appe als, when it 


Recently, the same defense was used in 
U. S. v. Brennan et al., 28 Lasor CASES 
{ 69,457; 29 Lapor Cases {§ 69,726, February 
1, 1956. 
likewise charged with violating 
302(b). The United States District 
of Minnesota leans to the Hand 
interpretation of the 


The defendants in this action are 
Section 

Court 
view of 
the proper word 
“representative.” 


“As previously observed, it was one of 


the apparent purposes of Congress, in en- 
acting Section 186, to preserve the integrity 
of a proper labor-management relationship, 
and especially of the collective bargaining 
procedures set up in the Law, by prohibit- 
ing bribery and extortion. But it is indi- 
viduals, not organizations such as labor 
unions, who normally commit such offenses. 
sribery, extortion and similar crimes are 
transgressions normally engaged in for 
personal profit. Can it be logically said that 
Congress had the very limited purpose of 
prohibiting these wrongs only by unions 
(in the rare cases where they would be 
committed for the benefit of the unions), 
and did not have the purpose of making it 
criminal for the responsible officers of those 
unions to commit If so, it 
would have the effect of encouraging indi- 
vidual wrongs while punishing such acts 
only if the whole membership of the union 
profited thereby collectively—a discrimina- 
tion without either sense or justification. 

“The interesting 
and forceful contribution to the unwanted 
result that would the defend- 
ants’ interpretation of the law 


such offenses? 


government makes an 


follow from 


“It points out that many of the welfare 
funds (i.e. United Mine Workers Fund) 
regulated by the law were 
administered by trustees who were either 


sought to be 


(such as a national 
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individuals or a union 








U. S. farmers today own 7 million 
motor vehicles and 4.5 million horses 
and mules, compared to 5.6 million 
and 11.9 million, respectively, ten 
years ago. —Automobile Facts 





union) not engaged in collective bargaining 
and, if the narrow interpretation of ‘repre- 
sentative’ is to be adopted as urged, the 
interdictment of the statute will not cover 
such trustees who control the funds be- 
cause they are not collective bargaining 
representatives. And thus a large loophole 
in the law emerges to frustrate the principal 
purpose for its enactment. Hence, the 
senselessness of the ‘artful’ interpretation 
and the sensefulness of the ordinary inter- 
pretation of the meaning of the term 
‘representative’. 

“Both the government and the defendants 
spend considerable time in their briefs in 
tracing the legislative history of Section 186 
in an effort to determine the Congressional 
intent behind the law. 

“The defendants urge that the legislative 
history indicates an intent to use the term 
‘representative’ as applying only to collec- 
tive bargaining representatives and not to 
‘any representative’ in the broad sense of 
the term.” conclusion is supported, 
they say, by the action of the Joint Con- 
ference Committee, which ironed out the 
differences between the Senate and House 
Bills in deleting the broad definition of the 
term as contained in the Senate Bill (in- 
serted there, with other provisions, by a 
floor amendment, and substituting a provi- 
sion giving the term the meaning set out in 
Section 152). 


This 


More on Who Is an Officer 


In our December, 1955 issue and again in 
February, 1956, we discussed the definition 
of an officer of a union for the purpose of 
filing non-Communist affidavits. In Dunleavy 
Company, 114 NLRB, No. 249, the Board 
said it will hold to its established rule until 
such time as the Supreme Court acts. 

The Supreme Court, in NLRB v. Coca 
Cola Bottling Company of Louisville, Inc., 29 
Lapor Cases { 69,777, case in 
which the Board’s jurisdiction 
lenged by management on the ground that 
the union had not satisfied Section 9(h) of 
the act (the filing of non-Communist affi- 
davits by officers of the union). Further, 
one Taylor was an officer and had not filed. 
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regarded a 


was chal- 


The Board rejected the employer's claim on 
two grounds: one, that the compliance 
status of the union with Section 9(h) was 
a matter for an administrative hearing and 
not to be litigated in complaint or represen- 
tative proceedings; and, two, had the re- 
spondent established in a collateral proceeding 
what it had offered to prove at the hearing 
herein, under the Board’s present “constitu- 
tion test” such proof would fall short. On 
the merits, the Board found that the re- 
spondent had committed unfair labor prac- 
tices. When the Board sought enforcement, 
the Sixth Circuit, without 
unfair labor practice, remanded the case to 
the Board for determination of the 
Questions: (1) During an 
practice, may the employer show that the 
union has not complied with Section 9(h) 


passing on the 


issue. 


unfair labor 


and thereby establish want of the Board’s 
jurisdiction? (2) Is an officer person 
identified as an officer in the constitution of 


any 


the labor organization? 


The court of appeals answered “yes” to the 
first question, in the Highland Park Manu- 
facturing case (19 Lapor Cases { 66,327) 
The Board attempted to distinguish Highland 
Park from the 
that here the employer seeks to question 
only the fact of compliance, as distinguished 
from the necessity of compliance. The Su- 
that both cases 


case at hand by suggesting 


preme Court feels, however, 
involve the scope of Section 9(h), the mean 
ing to be derived from its language, and 
that case involves an 
disputed facts. Much 
claim that an employer should not be allowed 
to disrupt or delay complaint or representa 
tive by raising respecting 
Section 9(h). However, after the Highland 
Park case, the argument comes too late 


neither inquiry into 


may be said for the 


cases questions 


In any event, whether the impediment t 
the administrative determining 


the merits of a charge of unfair labor prac- 


process in 


tice by injecting into it the subsidiary ‘ssue 
of compliance with Section 9(h) depends on 
the scope of the inquiry opened by the 
latter 
determining 
the lay definition and is reasonable. 


issue, and the Board’s criterion for 


who are officers accords with 


The court of appeals rejected the Board’s 


“constitutional” rule for determining who 


favor of a so-called 


test 


is a officer in 


functional test. Presumably the 


union 
would 
require those members of a union who are 
effective instruments of its policies to file 
as officers, regardless of the fact that they 
are not designated by their organization’s 
constitution. 
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Overtime and Guaranteed Wage 


In ruling that a guaranteed weekly wage 
contract need not result in the payment of 
anything extra as overtime to qualify under 
the Fair Labor Standards Act, the New 
Orleans federal appellate court disagreed 
with Secretary Mitchell, and is in line with 
the Court of Appeals for the First Circuit in 
Mitchell v. Brandtjen & Kluge, Inc., 29 Lapor 
Cases {| 69,622. 


In Mitchell v. Adams, 29 Lapor Cases 
{ 69,811, a contract covering employees whose 
duties necessitated irregular weekly hours 
of work established a regular rate for the 
first 40 hours in any workweek and an over- 
time rate for all hours in excess of 40 hours. 
A weekly wage guaranteed for all 
hours worked up to and including 60 hours 
workweek. 


was 


in each 

At the time the 
the employer anticipated that an increase 
in business would result in the employees 
frequently working more than 60 hours in 
any workweek. However, this expectation 
was not fulfilled and none of the 
employees worked more than 60 hours in 
any workweek, although some of them did 
occasionally work 60 hours. 


contract was adopted, 


COV ered 


In a suit to enjoin violations of the act, 
the Secretary of Labor claimed that the 
overtime pay requirements were not satis- 
fied. This claim was made in conformity 
with the Wage-Hour Interpretative Bulletin 
which states that a guaranteed weekly wage 
does not satisfy overtime-pay requirements 
unless the hours actually worked exceed 
hours in a 
That 
was based on court decisions handed down 
before the 1949 


which expressly incorporated authorization 


number of sig- 


the guaranteed 
nificant number of workweeks. rule 
amendments to the act 


for guaranteed weekly wages in the statute. 


Wages .. . Hours 


The question of whether or not employees 
work more than the guaranteed number of 
hours is important only in determining 
whether the contract was entered into in 
good faith and is not, of itself, determina- 
tive of the validity of the guaranteed weekly 
wage as compliance with the overtime-pay 
requirements. 


It was implicit in Walling v. Belo Corpo- 
ration, 5 Lapor Cases § 51,144, and spelled 
out again in the 1949 amendment that the 
contract be genuine and in good faith. But 
what had been mentioned by the Supreme 
Court as merely a Specific proof of good 
faith, the Secretary turns into an 
indispensable ingredient 
tention that Belo has been implicitly over- 
ruled by later decisions (Walling v. Melmerich 
& Payne, 9 Laspor Cases J 51,183; Walling z 
Youngerman-Reynolds Hardwood Company, 9 
Laspor Cases § 51,203; Walling v. Harnisch 
feger Corporation, 9 Lapor Cases { 51,204) 


now 
The government's con- 


was, in the court’s opinion, incorrect. 

Belo is still very much alive, but when the 
that Belo that 
the actual hours of work, at least to some 


Secretary insists requires 


extent, equal and exceed the contractual 


minimum period, the Court thinks he mis- 
law and the specific 


reads the decisional 


1949 amendment. 
The 


indicated, one of which is the 60-hour con- 


elements of the statute are plainly 


tract maximum. Its use where hours worked 
frequently substantially exceed the statutory 
40-hour straight time is certainly a compli- 
ance. It would, the Court felt, be 
ranted judicial legislation to read into Section 


unwar- 


7(e) that the employees concerned must, in 
a certain percentage of workweeks, or in a 
“substantial” or a “significant” number of 
workweeks, actually have worked enough 


hours to exceed their respective guarantees 
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Moreover, the express statutory require- 
ments for a guaranteed weekly wage do not 
include a requirement that employees work 
more than the guaranteed number of hours. 
Those statutory requirements are: (1) neces- 
sity for irregular hours, (2) good faith in 
entering into the contract, (3) a contractual 
regular rate not below minimum standards, 
(4) an overtime rate of one and one-half 
times that regular rate for all hours in ex- 
cess of 40 in a workweek, and (5) a guar- 
anteed workweek of not more than 60 hours. 

Though legislative history makes clear 
that the Congress had the Belo decision in 
mind when it enacted the self-sufficient sub- 
stantive provision Section 7(e), it cannot 
be inferred that the Congress meant it to 
be mere clarifying language approving the 
Belo case, decided the court in Mitchell v. 
Brandtjen & Kluge, Inc. It is also clear that 
Congress has. disapproved such decisions as 
Bay Ridge Operating Company, Inc. v. Aaron, 
15 Lapor Cases § 64,556, for it promptly 
amended the act to overturn the ruling in 
that case, not the 
jority of the Supreme Court had held that 
the wage agreement there involved was not 
within the Belo principle. The Court thought 
that a fresh start could be made in any case 
of wage agreements which fall within the 
unambiguous the 
the employer must be deemed not to have 
violated the overtime provisions of Section 
7(a), whatever the courts might have held, 
without statutory guidance of Section 7(e). 


withstanding that ma- 


language of subsection, 


In sustaining the lower court (see 27 
Lapor Cases § 69,092), the Supreme Court 
has indicated that in light of the 1949 amend- 
ment, any arbitrary rule of thumb cannot 
be the criteria used, based upon what the 
Secretary believes to be the Belo statute. 
Rather than leave all to the wisdom of the 
administrator, the Court believed that in- 
quiry and deliberate judgment should be used. 


The employer may designate the hour 
and the day on which the workweek begins. 
The first workday begins at the time the 
workweek begins and the seventh workday 
ends at the time the workweek ends. 

While neither the workday nor the work- 
week need coincide with the calendar day 
or the calendar week, both, like the calendar 
periods, are fixed and regularly recurring 
periods. When one workday ends another 
begins immediately, and so with workweeks. 

Changes intended to be permanent and not 
made by the contractor to evade the overtime 
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requirements of the act may be made by the 
contractor in regard to changing the time 
when the workday or workweek begins. 
Payroll should clearly indicate the change 

The term “day” as contained in the old 
definition under the Public Contracts Act 
began when the employee started to work 
or was required to report to work, whick- 
ever was earlier. 


Working Time 


Redefinitions of the terms “workday” and 
“workweek” under the Walsh-Healey Publi 
Contracts Act recently to make 
it easier for employers who operate under 
the act to comply with the record-keeping 
requirements, particularly as to overtime 


This was 
definitions of the Fair Labor 
as announced recently by the Administrator 
of the United States Labor Department's 
Wage and Hour and Public Contracts Di 
The definitions will be incorporated 


were made 


done to conform with present 


Standards Act 


vision 
in “Rulings and Interpretations No. 3 

Under the Public Contracts Act, the new 
definition of the term “day” means workday 
of 24 beginning at the 
same “Week” 


consecutive 


consecutive hours 


time each calendar day 
means the 168 


hours, seven consecutive workdays of 24 


workweek of 


hours, which begin at the same hour and 
on the same calendar day each calendar week 


Proposed Legislation 


As a follow-up to President Eisenhower’s 


recommendation that “legislation to apply 
the principle of equal pay for equal work 
without discrimination because of sex a 
matter of simple justice,” Senator Ives has 
3352) covering women 


pro- 


introduced a bill (S 
working in interstate 
ducing goods for interstate commerce 


commerce or 


A bill introduced in the House of Repre- 
sentatives (H. R. 9626) laborers 
and mechanics working on government con- 
tracts to be paid time and one-half for work 
in excess of eight hours daily or 40 hours 
weekly. At present, only daily overtime is 
required on public works and construction 


requires 


projects financed by the government. 


The Department of Labor warned con- 
tractors that these same workers may now 
Labor Standards 


the 


be covered by the Fair 
Act and be entitled to 
wage of a dollar an hour. 


new minimum 
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Developments 








N LOOKING at the arbi- 
tration may see an ad- 
vanced model of arbitration for future use 
here in the United States. Then again the 
reasons for the existence of 
arbitration may present 
with no such motivations to implement 
federal arbitration, such a system, though 
fitting in Australia, would be inoperable and 
unacceptable to both labor and management 
and the people as well, aside from what 
constitutional questions it might raise. 


Australian 


System some 


compulsory 


not be here and, 


For better or worse, the Australian arbi- 
tration system is committed to the prevention 
of strikes lockouts. The 
conciliation, arbitration in the back- 
ground, is rude and 
barbarous lockout. 


and process of 
with 
substituted for the 


process ‘of strike and 


In his recent book, Judges in Industry—A 
Study of Labour Arbitration in Australia, 
Mark Perlman states 


“Reason is to displace force; and the might 
of the enforce peace between 
industrial combatants, all in the public in- 
terest. Parliament has decided that interrup- 
tions of industrial production are unnecessary 
and that the [Australian Arbitration] Court 
is the agency to prevent them.” 


state is to 


In any discussion of Australian industrial 
arbitration it is fundamental to remember 
the independent role played by government 
in economic matters. The question is thus 
put in the form of “how much govern- 
ment?” rather than “is government partici- 
pation desirable?” 

There are at least two basic views on the 
desirability of governmental participation 
in social affairs: one, often called “socialis- 
tic,” where the third party or public au- 
thority is considered to be the administrative 
guardian of the public; the other envisaging 
a society where the developmental forces 


Arbitration 


are left in the hands of the two major 
parties, the employer and the 
The function of the 
public authority in this instance is associated 
more with matters of limited judicial pro- 
cedure than with quasi-legislative economic 


planning. 


interested 
organized employed 


What is unique about the Australian way 
of handling industrial relations is the will- 
ingness to accept the principle of govern 
ment intervention. The Australians do a 
considerable amount of collective bargain- 
ing, most of which is carried on by national 
rather than local officers. But this collec 
tive bargaining is usually conducted in the 
shadow of the court; it is the presence of 
the court system that lends 
form to Australia’s industrial 


characteristic 
relations. 


“The Australian culture, stressing, as it 
has, central administration, has emphasized 
the part played by the expert behind gov- 
ernmental controls. By now, most 
Australians have come to regard it as nat- 
ural that industrial government should be 
conducted under the ‘out- 


,” 


siders’. 


presidency of 


Section 25 of the original act of 1904 
reads: “In the hearing and determination 
of every industrial dispute the Court shall 
act according to equity, good conscience, 
and the substantial merits of the case, with- 
out regard to technicalities or legal forms, 
and shall not be bound by any rules of 
evidence, but may inform its mind on any 
matter in such manner as it thinks just.” So 
much depends upon the arbitrator. Thus, 
Australia now accepts the principle that in 
essence the regulation of industrial arbi- 
tration tribunals pertains to the administra- 
tive function, and in its very nature is 
incapable of review by its law whose com- 
petence to deal with such delicate matters 


of administration is seldom asserted. 
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4 
—— 


Hardwood Plywood Institute 


In this giant hot plate press, 
the assembled hardwood plywood 
“sandwich” is: subjected to tremen- 
dous pressure. The controlled heat of 
the metal plates sets the adhesive, 
permanently bonding the layers to- 
gether into a single strong panel. 
After bonding, the panel is trimmed 
to size with precision equipment and 
then sanded to a satiny smocthness. 





In the United States, where the federal 
trial courts concerned themselves with mat 
ters of substance, as in appeals against 
NLRB cease-and-desist orders, the adminis 
trative agency had not matured to the level 
of the Australian system. 

The Court of Conciliation and 
Arbitration was established by the Arbitra 
tion Act of 1904. In 1920 the High Court 
permitted the arbitration court to exercise 
jurisdiction over state instrumentalities. In 
1926 the High Court found that when the 
arbitration court delivered an award which 
conflicted with a parallel award of a state 
tribunal, the federal court award was to 
be treated as a federal (legislative) prod- 
uct, which, according to the constitution, 
was paramount. Again, in 1926, the govern- 
ment re-examined the whole arbitration 
court structure and passed an amending 
act, which enabled the court to impose and 
enforce penalties as well as interpret their 
own awards. 

In 1930 the Labour Government intro- 
duced attempts to set up conciliation com- 
missioners and conciliation committees, ap- 
pointed by the Crown, with the object of 
securing a fair representation of the liti- 
gant’s views. However, the litigants them- 
selves were not necessarily represented. In 
composition the committees were similar 
to the President’s fact-finding boards. The 
committees had plenary powers of arbitra- 
tion if no satisfactory settlement could be 
achieved. Conciliation commissioners could 
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federal 


serve without resort to a 
had 
an arbitrator in their own hands 
more, there 
(fact) to the court 


the committees or 


committee, in 
plenary powers of 
Further- 


which event they 


was no appeal on substance 


from awards made by 


commissioners, acting 


alone. 


The High Court almost immediately dis 
allowed these changes on the grounds that 


while the parent law related to arbit1 
conciliation, the 


which 


Setting up ot com 


and I 


miuttees were not 


representatives 
the parties provided neither the opportunit 
for conciliation nor the procedure neces 


sary for arbitration 


Later, during the war years, the concilia 


tion commissioners were used extensively, 


was retained the gl t appea 


but there 
to an arbitration court judge 
war years the plan 
1947 the c 
given plenary 


had denied them in 1930 


Was revivec 


mciliation commission 


powers that tl 


Thus, an made to 


arbitration 


attempt was 


system of the legalistic atmos 


phere which seemed to be incompatible 


equitable and speedy settlement 


labor disputes. 


with 


In giving each of the concilation com 


missioners reserve plenary powers, no op 
portunity for effective administrative liaison 
between 


them nor any opportunity for 


administrative allowed Phe 
Chief 


pressed 


review was 


Conciliation Commissioner has ex 


with the disor 


dissatisfaction gan 
ized nature of the various principles developed 
by the commissioners in the determination 
It should be that the 
leveled at the indi 


commissioners, but at the 


of their awards clear 
major 
vidual 
philosophy, which emphasizes purely ad ho: 
administration 


criticism is not 


parent 


Australian arbitra 


is whether there can really be 


The real problem of 
tion judicial 
settlement of deep-running labor disputes 
If these disputes are to be handled in a 
fashion consonant with due 
be realized that while speed is not neces 
sarily a virtue, consistency is, and the effect 
upon precedent of any particular decision 
must continually be considered. 


process, it must 


author looks to the three basic 
industries of the Australian economic world, 
the “pastoral” industry cattle and 
wool), the metal trades and the 
stevedoring industry, and looks to see 
whether the arbitration system has been a 


molder of social order and groups in these 


The 


(sheep, 


industry 


specific cases. 
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“All 


sheep,” 


back of the 
pastoral industry has 
backbone of the Australian 


Australia rides the 
since the 


sery ed as a 


economy. Both the employer and the em- 
ployee, because they are in a competitive, 
seasonal, rural industry need the stabilizing 
influence of an outside authority. It has 


been to the judges of the arbitration court 
that they have turned for central control 
and administrative guidance. 

The metal trades industry is the second 
largest industry in Australia. 
gone and 
Against the 


It has under- 
recent thorough organization 
historical record of union inde- 
pendence, the Amalgamated Engineering 
Union (AEU) has a history of successful 
economic rebellion, and the Metal Trade 
Employer’s Association’s (MTEA) case is 
similar. both 
sides, management and labor, with an arbi- 
tration system bent upon administering a 
complex industry. It appears that the words 
of the general secretary of the MTEA, “I 
am convinced that if the trade unions were 


There is dissatisfaction on 


obliged to deal with employers’ organiza- 
tions only-—without the 
Arbitration Court—there would be greater 
harmony in industrial relations at the na- 
tional level, and in turn at the 
level,” may be true. 


existence of the 


factory 


The stevedoring industry is characterized 
by a turbulent 
development. Whether this universal turbu- 
lence prevails because it is an occupation 
with the twin evils of casual employment 
and hard physical labor is of no particular 
importance. What is important is_ that 
waterside workers have had 
periods of employment 
accumulated stop-work 
demonstrations 


series of episodes in its 


whenever the 
extended regular 


and have savings, 
come to 
be the usual or normal situation. Restric- 
tion of number and of output is the union’s 
program and the stop-work meeting is its 


tactic. 


occur. This has 


On the employer's sid¢ > has been 
chronic lack of group unity. There 
little point in the Australian 
Industry trying to unite the em 
they, at the present time, 
do not cause the major crisis. The unions 


seems 
Stevedoring 
Board's 
ployers since 


do not recognize the “outsiders’”’ role in the 
determination of social justice, and in fact 
resent the ASIB because that organization, 
in effect, tends to undermine the union as a 
job-protecting institution. The ASIB must 
constantly arbitration court 
in order to administer the industry. With 


the employers’ unwillingness to stand to 


resort to the 


gether and the unions’ traditional belliger 
public had a 
If the “third party,” in this 
ASIB, have hitherto 
failed in their attempts, it may be 


ance, the authorities have 
difficult time. 
case the court and the 
because 
a real solution does not exist 

United 


There 


Arbitration in practice in the 
States is overwhelmingly voluntary. 
are no federal statutes compelling parties 
to submit their disputes to an arbitrator 
Compulsory 
sorted to in emergency wartime conditions 
The normal pattern of federal arbitration 
has emphasized voluntary arbitration as the 
This is equally true 

The Federal 
Service 


arbitration has only been re 


most resultful process. 
under the Taft-Hartley Act 
Mediation and Conciliation 
lished by the act is not an arbitration board 


estab 


Instead, the service is primarily concerned 
with settlement of labor disputes, and sees 
arbitration as one among several important 
devices for settling disputes. The national 
policy is designed to foster and promote 
free collective bargaining between manage- 
ment and labor. 
Mark 

Australia 
Social Science 


study on 
American 


Perlman prepared his 
while a fellow of the 
Research Council, and later 
trip to Australia under a 

American Philosophical 


made a second 
grant from the 
Society. 





SOME GENERAL LIMITATIONS OF THE CONSUMER PRICE INDEX 
—Continued from page 241 





an inverse correlation between the income 
below the average and the average price 
rise below the average represented by the 
CPI. Therefore, the upward revision re- 
quired for a group deviating by a signifi- 
cantly large amount from the 
greater than the upward revision required 
for a group deviating by a relatively small 
amount. 


average is 


The janitorial group represents a rather 
extreme deviation from the average. There- 


Arbitration 


fore, a disproportionately large upward re- 
vision of the CPI would be required to 
approximate the probable exaggerated in- 
crease in the living costs experienced by 
the group. The adjustment merely seeks to 
maintain the group’s current standard of 
living at the level which existed at the 
previous base year. This is the primary 
intent of a cost-of-living adjustment in wage 


determination. [The End] 
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CURRENT LITERATURE 





in the Labor Field 





Hearings on Low Income 


Before 
Families 
Economic 
States, 
Session). 


Low-Income Families (Hearings 
the Subcommittee on Low-Income 
of the Joint Committee on the 
Report, Congress of the United 
Eighty-fourth Congress, First 
Superintendent of Documents, United States 
Government Printing Office, Washington 
25, D. C. 1955. 757 pages. $2. 


The this study is to shed 
some light on the reasons why some seg- 
ments of our population are living at more 
or less permanently depressed levels of liv- 
ing. While it will probably always be true 
that some individuals cannot, for one rea- 
son or another, adequately support them- 
selves, there are many others who can be 
successfully assisted in their efforts to 
improve their productive capacity and level 
of living. Prior to the hearings (Novem- 
ber 18-23, 1955), Senator John Sparkman, 
chairman of the subcommittee, announced 
that attention would be focused on ways 
and means whereby members of the low- 
income group could be assisted in their 
efforts to improve their earning power. 


purpose of 


Within this general framework, the sub- 
committee’s scheduled hearings were di- 
rected toward the following topics: (1) 
the role of the federal government in pro- 
function 


moting these goals; (2) the and 


economic value of income-security measures, 
public assistance, vocational rehabilitation, 
and health programs; (3) the role of edu 
cation and training programs in improving 
the earning capacity of the individual, and 
in breaking the cycle of self-perpetuation 
within the low-income group; (4) measures 
designed to reduce chronic labor surplus 
and underemployment areas. 


It is, of course, impossible to mention 


the names of all the distinguished men and 
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took 


the subcommittee 


women who part in the 
Each submitted a com- 
plete statement, which was printed in full, 
and a discussion period followed 


haps appropriate to 


meetings ot 


It is per- 
mention briefly some 
of the opinions expressed by two men who 
participated in the hearings, Mr. Solomon 
Barkin, director of research, Textile Workers 
of America, CIO, and Mr 
commissioner of 


Clague, 
United 


Ewan 
labor 
States Department of Labor 
Mr. Barkin 
remedy and 
eliminating low 


Statistics, 


that “the 


cornerstone ol a 


believes major 
program 
aimed at incomes 

[are] higher wage rates for the underpaid 
and discriminated-against employees. The 
principal higher 
earnings is not personal deficiencies in the 
vast cases but inadequate 
bargaining power induced by lack of employ- 
opportunities, immobility, and 
economic, and political restraints upon their 


handicap or deterrent to 


proporti ym ofl 


social, 


ment 
ability to organize into unions to fight for 
Modern 


greater ad 


more equitable levels 
minimum-wage and 
ministrative support to workers’ efforts to 


will do much to reduce the causs 


wage 


legislation 


organize 


of low incomes among millions of em- 


ployees Legislative action through 
the Federal and State minimum-wage laws 
would help correct the substandard 
of pay. The National Labor Relations Act 
should be administered to insure 
protection for 


tion. 


rates 


greate! 


workers who seek organiza 


These two measures would do much 


to correct a major source of current sub 


standard wages in the United States.” 


Mr. Clague’s statement includes the fol 
lowing conclusions 


“The 
families which are headed by 
potential workers are major responsibilities 
of the Department of Labor. every 
aspect of the Department’s work has some 


those low-income 


workers and 


problems of 
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implications for this group. There are 
programs designed to minimize economic 
frictions and structural imbalances in the 
economy—the unemployment insurance system, 
the Federal-State Employment Service, the 
minimum wage, programs for migratory 
workers and older workers, and programs 
for workmen’s compensation. These must 
be carried on and strengthened. Work to- 
ward improving education and training is 
more than ever essential for students, young 
workers, and older workers requiring re- 
training. Barriers of discrimination in op- 
portunities for employment and advancement 
must be removed. We believe that 
there should be added programs attacking 
structural unemployment in depressed in- 
dustrial areas, and in low-income agri- 
cultural counties. Further, there is need for 
research that will guide us in making better 
use of our resources in improving the pro- 
ductivity, incomes, and levels of living of 
disadvantaged workers and their families.” 
Subsequent to the hearings, at which 
more than 60 persons testified, the sub- 
committee published a report containing 
recommendations based upon the testimony 
that had been given. At the outset it was 
pointed out that, measured in constant 
(1948) dollars, one family in ten in the 
United States receives a real money income 
of less than $1,000, and slightly more than 
two families have a real income of 
than $2,000. There was little change be- 
tween 1948 and 1954 in the number of 
lower-income families: Measured in terms 
of the 1948 price level, there were 9.4 mil- 
lion families with incomes under $2,000 in 
1954, compared to 9.6 million in 1948. 


less 


The subcommittee does not believe that 
responsibility for constructive action in this 
area lies with the federal government alone. 
To meet the problems effectively will re- 
quire the concerted efforts of all segments 
of national life—all levels of government 
working with labor and management and 
private community groups and organizations. 


There are two groups whose economic 
status is below the level of adequacy: (1) 
individuals of family units with no mem- 
bers whose productive capacity could be 
raised significantly; and (2) individuals or 
families with members who can be aided 
in their efforts to increase their earning 
power. The subcommittee focused its at- 
tention on this latter group. 


Specific findings and recommendations 


were made in four general areas: (1) in- 
come security, public welfare, and health 


Books... Articles 


care; (2) educational and training oppor- 
tunities for the low-income population; (3) 
aid to economically depressed rural and 
industrial areas; (4) administrative and re- 
search needs. 


State Unemployment Compensation 


Unemployment Compensation: A Graphic 
Review. Research Council for Economic 
Security, 111 West Jackson Boulevard, Chi- 
cago 4, Illinois. 1955. 56 pages. 


This publication, covering in graphic form 
the experience under the state unemploy- 
ment compensation laws since 1939, includes 
a series of charts, accompanied by brief 
explanations and detailed tables. The 
charts, the tables and the interpretation 
attempt to relate the experience under these 
state laws to general economic trends. 


For example, from 1939 through 1953, 
civilian employment increased by 35 per 
cent, whereas covered employment increased 
by 71 per cent. This was due primarily to 
legislation extending coverage to firms em- 
ploying less than eight persons and by 
broadening coverage to include activities 
formerly excluded from coverage. 


Pension Planning 


Pensions: Problems and Trends. Edited 
by Dan M. McGill. Richard D. Irwin, Inc., 
Homewood, Illinois. 1955. 211 pages. $4.50. 


This volume is the sixth and latest in a 
series of publications designated as “Hueb- 
ner Foundation Lectures” under the spon- 
sorship of the S. S. Huebner Foundation for 
Insurance Education, operated by the Uni- 
versity of Pennsylvania. The book, as indi- 
cated by its title, is concerned with one of 
the major economic, social and _ political 
forces confronting the nation today—the 
growing superannuated population resulting 
from constantly lowering mortality rates 
coupled with modern employment practices. 
Probably one of the most critical problems 
created by this outgrowth is that of providing 
a measure of economic security for the aged. 


As a compilation of addresses by eminent 
authorities, this volume presents the char- 
acteristics, trends, problems and implica- 
tions of private pensions as one of the most 
promising approaches to the goal of old- 
age economic security. Although the main 
emphasis is centered on private pensions, 
public retirement plans are not ignored, and 
the interrelationship of public and private 
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pension plans including the Federal Social 
Security Act are examined. 


The forces underlying the private pension 
movement are discussed at length and the 
tax man will be interested particularly in 
the chapter analyzing the infiuence of fed- 
eral tax policy. This chapter discusses the 
“why” of pension plans and annuities, the 
early tax policy, the present law with re- 
gard to requirements for qualification, de- 
ductibility of employer contributions and 
taxability of benefits to employees, and the 
effect of tax policies. 

The last chapter in the volume presents 
a comparison of American and foreign pen- 
sion planning which is very interesting reading 


A topical index at the back of the volume 
makes the contents readily availabie by subject. 





ARTICLES 





Make-Work Practices . 
stantial evidence that labor is more and 
more recognizing the value of heightened 
productivity, yet it would be blindness to 
fail to recognize that featherbedding still 
goes on, in industries with 
effect. Professor Van de Water examines 
the influences of the Taft-Hartley Act on 
the various attempts by employees to “make 
work” for themselves. The author examines 
the substantive sections of the act (1-2, 
5-6, 7, 8(b)), and some of the enforcement 
provisions (206-210, 301-303), as well. He 
defines “make-work practices” as 
whose objectives are to limit the use of 
labor-saving methods and 
quire more workers than are needed on a 
job, require replacement of one group of 
workers by another no more competent, and 


There is sub- 


some serious 


those 


equipment, re- 


require excessive work operations and ex- 
clude new workers or place arbitrary bar 
riers before them. 


Strike, boycott and picketing 
which result in such work restrictions 
temporarily while seeking union recognition 
or objectives of collective bargaining not 
“make-work” in nature, are not considered. 


actions 


The national-emergency features of the 
Labor Management Relations Act and its 
exceptions to the Norris-LaGuardia Act are 
cited. The make-work practices here dealt 
primarily with union action and concerted 
employee conduct. Controls make- 
work practices—‘featherbedding’”’—are more 
numerous than first supposed. Provisos of 
the Taft-Hartley Act, which f 


from 
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over 


their 


language would not appear to touch prac- 
tices “collective bargaining” and 
“bargaining in good faith” (Section 8(b)(3) 
and (d)), and illegal strikes and boycotts 
where they partake of “make-work” prac- 
tices are discussed, together with employet 
unfair practices (Section 8(a)(1)). The 
author is a member of the California bar.— 
Van de Water, “The Broader Effects of 
the Taft-Hartley Act on Make-Work Prac- 
tices in Industry,” California Law Review, 
December, 1955. 


such as 


Antitrust v. Labor Are labor unions 


monopolies? Is there a conflict between the 
policy of encouraging unions and collective 
bargaining, and the older antitrust 
Should the exemption antitrust 
which 


laws? 
from laws 
now curtailed or 

The author, in discussing these 
examines the landmark cases that 
S. v. Hutcheson, 312 U. S. 219 


unions enjoy be 
abolished ? 
questions, 


have led to U 


overrule the 
and to 


If legislation is needed to 
present 
subject them to the Sherman Act in general 
terms, it would require the courts to decide 
four 


position of labor unions 


issues of policy which serve as the 


central theme of this article 


(1) Does the restraint of interstate trans 
strike or 
Sherman Act so 
is made out if the court 


bring a 
that an 
deems the 


and “un 


portation by a boycott 
case under the 
offense 
union’s 


lawful”? 


objective “unreasonable” 


(2) Is it a violation for a union to provide 


employers with a_ sheltered market by 


strikes or collective bargaining agreements 
fixing prices, limiting production or restric 
ing access to the market? 


Sherman Act forbid 
that 


introduction of new products or machines! 

(4) How far 
ties in the labor 
strikes and 


wares 


(3) Does the 
activities 


con 


certed union prevent the 


does the 
market- 


act apply to activi 
such as organiza- 
bargaining 


tional boycotts or 


about hours—where the object 


effect 


and 
or consequence 1s to competition in 


the sale of goods? 


The author, a professor of law at Harvard 
University, that the first 


a sound policy for preserving both colle 


feels step toward 


tive bargaining and a competitive economy 
i approval of the 
should 
the use of labor’s 
and the 
Analysis,” 


No- 


wholehearted 
that the 
used to 


is to gain 
proposition 


not be 


antitrust laws 
regulate 
economic weapons.—Cox, “Labor 
Antitrust Laws—A Preliminary 
University of Pennsylvania Law Review, 
vember, i955. 
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Meetings of Labor Men 


Industrial Relations Research Associa- 
tion.—The 1956 spring meeting of the In- 
dustrial Relations Research Association will 
be held May 4-5 at the Schroeder Hotel, 
Milwaukee, Wisconsin. 


AFL-CIO Conventions.—April 5: Utility 
Workers cf America, Atlantic City, New 
Jersey; Massachusetts State IUC, Boston. 
April 6: State Federation of 
Labor, Chattanooga; Tennessee State IUC, 
Chattanooga. April 9: International Union 
of Operating Engineers, Chicago; Louisi- 
ana State Federation of Labor, Shreveport. 
April 10: American Radio Association, San 
Francisco. April 16: Pennsylvania State 
Federation of Labor, Philadelphia. Apri: 
18: Arizona State Federation of Labor, 
Phoenix. April 23: American Federation 
of State, City and Municipal Employees, 
Detroit. April 30: International Brother- 
hood of Firemen and Oilers, Philadelphia. 


Tennessee 


University of Iowa.—The College of En- 
gineering, State University of lowa, an- 
nounces its seventeenth management course, 
to be held June 11-23 in Iowa City. Study 
areas include production planning, job eval- 
time and study, wage in- 
centives, plant layout, materials handling, 
quality conirol, supervisory training, labor 
relations and legislation, organization and 
policy, engineering economic analysis and 
public speaking. Further information may 
be had from J. Wayne Deegan, 122 Engi- 
neering Building, State University of lowa, 
lowa City, Iowa. 


uation, motion 


University—The Institute of 
Management and Labor Relations, State 
University of New Jersey, will hold its 
Eighth Annual Labor Management Confer- 
ence at Rutgers University, New Bruns- 
wick, New Jersey, April 25. The topic will 


Raak and File 


Rutgers 


Methods of 


’ 


be “Advances in Production— 


Who Gets the Benefits?’ 


Newspaper Personnel Relations Associa- 
tion.—The annual conference of the News- 
paper Personnel Relations Association will 
be held at the Soreno Hotel, St. Petersburg, 
Florida, on April 5-7. 


California Personnel Management Asso- 
ciation.—The California Personnel Manage- 
ment Association will hold a management 
conference at the Hotel Claremont, Berkeley, 
California, April 17-18. 

American Personnel and Guidance Asso- 
ciation—The annual convention of the 
American Personnel and Guidance Associa- 
tion will be held at the Shoreham Hotel, 
Washington, D. C., April 25-29 


Social Security Amendments 


Senate Finance Committee winds up 
hearings on 1955 social security bill 
passed by House of Representatives. 


Hearings on H. R. 7225, the 1955 social 
security bill passed by the House last year, 
were concluded by the Senate Finance Com- 
mittee on Thursday, March 22. 

The House bill contains a controversial 
measure that would lower the retirement 
age for women to 62 years of age and would 
qualify disabled insured workers for bene- 
fits at age 50. 

Testifying before the committee, Secre- 
tary Marion E. Folsom of the Department 
of Health, Education, and Welfare said that 
bill showed no clear evidence of any over- 
all merits. 

He said lowering the social security eligi- 
bility of women by three years would cost 
$400 million the first year and $1 billion 
annually by 1970. He added that benefits 
for disability at age 50 would cost $200 
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million the first year and $900 million a 
year by 1980. 

Folsom said that he was against the 
proposed one half of 1 per cent tax increase 
on the first $4,200 of workers’ annual sal- 
aries on both employers and employees, 
and the three fourths of 1 per cent increase 
for seif-employed persons, to pay for the 
liberalized benefits. 


Organized labor is in favor of the bill. 
Nelson H. Cruikshank, director of the 
AFL-CIO Department of Social Security, 
told the Senate committee on February 15 
that the bill had the unanimous backing of 
the AFL-CIO Executive Council, which 
considers it a major legislative goal. 

The major portion of the labor leader’s 
testimony was devoted to the disability sec- 
tion, calling it “urgently needed,” but he 
strongly urged support for the entire bill. 

Regarding the possibility of an increase 
in the contribution rate to pay for the in- 
creased benefits, Cruikshank said: “Our 
members have indicated their willingness to 
meet these costs. They know that through 
their contributions to the OASI Trust Fund 
they pool their savings very effectively to 
provide insurance against common hazards.” 


In addition to lowering the two age 
eligibility requirements and raising the tax 
rate on both employees and employers, the 
bill would extend coverage to dentists, op- 
tometrists, lawyers, veterinarians, chiro- 
practors, naturopaths, osteopaths, TVA and 
Home Loan Bank employees and gum 
naval store workers. Tax rate raises are 
provided by the bill that would provide for 
4Y4 per cent from both employers and em- 
ployees by 1975. 

At the same time that the Senate Finance 
Committee has been considering amend- 
ments to the social security laws, a sub- 
committee of the House Committee on 
Interstate and Foreign Commerce has been 
holding hearings on bills that propose an 
increase of benefits under the Railroad Re- 
tirement Act. The general tenor of these 
bills is to increase pensions and annuities 
under the act by 15 per cent. The sub- 
committee concluded its hearings on March 15. 


Social Security Benefits 


Actuarial balance of contributions and 


benefits under OAS! may be near 


danger point. 


Few persons would argue with President 
Eisenhower’s statement in his state-of-the- 


254 


union message to Congress on January 5 
that the old-age and survivors’ insurance 
program must be kept sound. Numerous 
persons, however, would contest his state- 
ment that it is sound at the present time. 


Secretary Marion E. Folsom of the De- 
partment of Health, Education, and Welfare 
newspaper interview of 
that OASI 
would 


was quoted in a 
March 22 as saying was in 
actuarial balance, but it that 
the balance achieved is on a rather precari- 
ous teeter-totter. 


seem 


Estimated benefits for 1956 will equal the 
total amount received from contributions in 
1955, according to a recent news release 
from Secretary Folsom’s department. 


The release states: “During calendar year 
1955, social security tax contributions from 
workers in jobs covered by the social se- 
curity law, their employers and self-employed 
persons totaled $5.7 billion.” Earlier the 
news release had stated: “During calendar 
year 1956. benefits 
vivors insurance are 
$5.7 billion.” 


under old-age and sur- 


estimated at about 


In another part of the news release, the 
department reported that payments for Jan- 
uary, 1956, will be at the rate of $415 million 
per month. The. estimated expenditure of 
$5.7 billion for 1956 would call for an aver- 
age monthly expenditure of $475 million 
Theoretically calculating the average ex- 
penditure as a mean between the highest 
and the monthly expenditure, and 
assuming a continuous increase, the monthly 
expenditure for December, 1956, would be 
$535 million. The annual outlay at this 
monthly rate would be $6.42 billion, some 
$720 million above the from 
tributions in 1955. 


The year 1955 
full employment. Because of 
economic conditions, new additions to the 
labor force were being employed and their 
taxes were being added to the fund with 
no prospect of their drawing benefits for at 
least another 30 years. At the same time, 
many older workers who were eligible for 
benefits remained active in the work force, 


lowest 


income con- 


was a year of relatively 


favorable 


preferring the high wages available to the 
lower income they would obtain from re- 
tirement benefits. 


Should there be a turndown in economic 
activity, many of these older 
workers would be forced out of the labor 
picture and would begin to draw old-age 
benefits. At the same time, total employ- 
ment would drop and total payments into 
the OASI fund would, therefore, decline 


however, 
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By the very nature of things, benefits 
paid from OASI can only increase as more 
and more workers enter the retirement span 
of years. The inclusion of new groups in 
the coverage picture together with ex- 
tremely liberal benefits paid upon a rela- 
tively short term of coverage will effect a 
further drain upon the fund. On the other 
hand, contributions will be able to balance 
this increasing outgo, if at all, only under 
conditions of full employment. 3enefits 
and contributions may be in an actuarial 
balance, but, from an insurance standpoint, 
they are not necessarily actuarially sound. 

It is no secret that social security has 
been a political football. When first con- 
ceived, the social security system provided 
that tax rates on wages were to gradually 
increase over the years so as to build up a 
comfortable reserve in the trust fund for 
the later payment of benefits. As the years 
for tax increases came along, Congress can- 
celed them out, retaining the lower rates. 
At the present time, the assets of the Old- 
Age and Survivors Insurance Trust Fund 
stand at $21.7 billion. In a period of eco- 
nomic decline, it would not be difficult for 
these assets to be eaten into at the rate of 
$1 billion annually. Further, the assets are 
not cash. Virtually the entire amount is in 
government bonds. Revenues from other 
tax sources would have to be used to pay 
off the bonds and meet the insurance deficit. 


Different Words—Same Meaning 


Texas commission construes new labor 
dispute provisions. 


Prior to 1955 amendments, the labor dis- 
pute provisions of the Texas Unemploy- 
ment Compensation Act disqualified benefit 
claimants whose unemployment was “due 
to a stoppage of work which exists because 
of a labor dispute.” The amendment dis- 
qualifies where a claimant’s unemployment 
is “due to the claimant’s stoppage of work 
because of a labor dispute.” According to 
the majority opinion of the Texas Employ- 
ment Commission, the legislature did not 
intend to change the previous interpretation 
of the words “stoppage of work,” and the 
language “claimant’s stoppage of work” has 
reference to the claimant’s condition of be- 
ing unemployed because of a labor dispute, 
rather than to his act of stopping work 
because of a labor dispute. Thus reasoning, 
the commission denied benefits to members 
of the clerical bargaining unit in a petro- 
leum refinery when they were laid off be- 
cause of a strike by the plant bargaining 
unit. 


Rank and File 


Ten States Now Approve Auto 
Supplemental Unemployment Pay 


Washington adds name to list okaying 
dual payment of jobless benefits. 


The Ford and General Motors layoff-pay 
plans have been sanctioned by the assist- 
ant attorney general of the State of Wash- 
ington. State unemployment compensation 
benefits will not be reduced by reason of 
the supplemental benefits available to workers 
through the private plans, the official said, 
and companies will not have to pay security 
contributions on the payments to trustees 

Ten states have now approved these plans 
The others are California, Connecticut, Del- 
aware, Florida, Massachusetts, Michigan, 
New Jersey, New York and Pennsylvania 


Tax Angles 


Internal Revenue Service settles rule on 
return of workmen's compensation 
benefits to employer. 


Workmen’s compensation payments are 
not subject to income taxation. This holds 
true, even though the employee turns over 
the payments to his employer, according to 
a recent ruling from the Internal Revenue 
Service (Rev. Rul. 56-83). If the employer, 
in turn, pays the worker wages or salary 
in excess of the workmen’s compensation, 
the excess is taxable to the worker. The 
excess is excludable from the worker’s in- 
come only if it represents payments re- 
ceived under a wage continuation plan. The 
employer must report as income the amount 
of the workmen’s compensation payments 
turned over to him, but he may deduct the 
total amount of the wages or salary paid to 
the employee. 

State and Local Government Employees. 
—Any pre-1939 contributions made for state 
or local government employees by their 
employers may be added by the employees 
to their own contributions to determine the 
“cost” of their pensions, it has been ruled 
by the Internal Revenue Service (Rev. Rul. 
56-82). The total cost of the pensions is 
used to arrive at the exclusion ratio under 
Code Section 72(b) that is used in com- 
puting the portion of an annuity excludable 
from gross income. The reason for the 
ruling is that, prior to 1939, such govern- 
ment employees were generally considered 
as not subject to income taxes, unless they 
performed proprietary functions. The rul- 
ing applies only to state or local employees 
who performed essential governmental func- 
Federal employees are not included. 
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© Of Prime Importance For Those Concerned 
With Employee Benefit Plans in Canada 


CANADIAN HANDBOOK of 
PENSION and WELFARE PLANS 


by William M. Mercer 


Comprehensive and authoritative, this new work 
ing tool provides a wealth of practical assistance for 
quick, effective handling of pensions, profit sharing, 
and other employee benefits which vitally affect the 
Canadian employer’s tax, labor and personnel policies 
In it, the author brings together in one handy source 
the background of tax angles, riiles, and factual data 
needed in setting up and handling pension, welfare, 
group life insurance, and executive pay plans in 
Canada. Helpfully reviewed and explained, too, are 
important points in connection with guaranteed annual 
wage plans, including existing obstacles and arguments 





for and against 
About the Author— 
William M. Mercer writes For Sound Guidance . . . For Ready Reference 
out of long and intimate ex- Highlighted, too, are requirements for government 
perience in this fleld. He is 
President of William M 
Mercer Ltd., Canadian em- 
ployee benefit plan consultants 
and actuaries. 


approval of pension plans under the Canadian Income 
Tax Act. In addition, the author discusses pertinent 
provisions of such Dominion and Provincial Welfare 
Acts as: Workmen’s Compensation Act, Old Age 
Security Act, Old Age Assistance Act, Disabled 
A Convenient Guide Persons Act, Unemployment Insurance Act, Family 
to Canadian Employee Allowances Act, British Coiumbia Hospitalization 
Benefit Plans for: Scheme, among others. 


Accountants Examine 15 Days At Our Expense 


Business Executives i ‘ . 
A CCH Canadian Limited publication: you can 


depend on this book. In all, 184 pages, 6% x 9% 
inches; hard bound; price, $6 a copy on 15 days’ 


Industrial Relations Exec- 
utives 

Labor - Management Con- p pehe 
sultants approval. 


Lawyers Direct orders to: 


ODUCTS, COMPA 


2 e > < ¢ 4 S S 
E ersonne l M ana gers SS Ann NAAANAAAAAAAAAAAAAAAAARAAAAAAARS NAAN 
Teachers BOOKS BY MAIL 
Union Officials 4025 W. PETERSON AVE., CHICAGO 30, ILL. 


Libraries 





CCH Products Company 
4025 W. Peterson Avenue, Chicago 30, Ill. 


Send at once copies Canadian Handbook of Pension and Welfare Plans 
by William M. Mercer at $6 a copy on 15 days’ approval. (Remittance with order 
saves postage and packing charge—same return privilege, with full refund.) 
Signature and Title 

Firm Attention 


Street and Number City, Zone & State 
(If ordered by letter or purchase order, please attach this form.) 6T63—362 














The Cover: 


Protective Tariff Problem... 


R ICH NATURAL BEAUTY is 
shown on our cover in the swirl walnut veneer of a hardwood 
plywood panel. Under this “skin” lies an arrangement of wood 
layers (core, crossband veneers and back veneer) that lend to 
this panel a strength that, pound for pound, is greater than 
that of steel. Elsewhere in this issue, at pages 215, 221, 226, 
229 and 248, appear pictures that show the steps in the making 
of hardwood plywood. This industry is basic to American pro- 
duction of a wide variety of products. 


Y 
( SONSUMPTION of hardwood 
plywood in the United States has been continuously on the 
increase. In 1951 there were 875 million square feet of it con- 
sumed. In 1955, consumption amounted to 1,500 million square 
feet. But while consumption has increased, domestic produc- 
tion has decreased, the victim of a postwar increase in cheap 
foreign imports. Unsupported by adequate tariffs and caught 
between the lower price of the foreign product and rising costs, 
including that of labor, manufacturers have experienced a drop 
in sales. For labor, this has meant a loss of jobs. While not 
a large industry in terms of total labor employed (43 of the 111 
plants in the industry employed only 9,075 people in 1953), 
the plight of the hardwood-plywood industry is symptomatic 
of that of many industries which have not been able to compete 
with the flood of foreign manufactures. 
By the last quarter of 1954, the drop in domestic produc 
tion of hardwood plywood had cost the American labor force 
the loss of 1,750 jobs in the 43 plants mentioned above. 


Lazor COST differences be 
tween the United States and the chief foreign exporters of 
hardwood plywood to this country point up the squeeze that 
this industry is experiencing. To produce 1,000 square feet of 
one-quarter inch plywood, the cost of labor in the United States 
is $28. In Japan, the manufacturer pays out only $4.17 to his 
workers for the same production. In Finland, the workers are 
paid $12.85. Even with an output-per-hour efficiency double 
that of the Japanese manufacturer, the local producer is finding 
it more and more difficult to compete under present tariff rates. 


Photograph courtesy of Hardwood Plywood Institute. 





